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Exscutive Summary

In accordance with the Endangered Species Act of 1973 (ESA) and its implementing regulations, the
purpose of this Biological Assessment (BA) is to evaluate the potential effects of the United States
Environmental Protection Agency’s (EPA) potential approval of the State of Florida’s assumption and
administration of Section 404 of the Clean Water Act (CWA) on ESA-listed species, proposed species,
designated critical habitat and proposed critical habitat (50 Code of Federal Regulations [CFR] §402.12).
The BA will also determine whether EPA’s approval of the assumption request (Action) is likely to
adversely affect any species or habitat and will determine whether formal consultation or a conference is
necessary. The Florida Departiment of Environmental Protection (FDEP) is the state agency requesting
administration of the CWA Section 404 Program (Assumption) and EPA is the federal action agency
charged with approving or denying the state’s request, pursuant to the CWA implementing regulations (40
CFR §233 et seq).

At the request of the FDEP, the EPA designated FDEP as the non-federal representative to prepare this
BA, consistent with 50 CFR §402.08. The EPA has stated that it will voluntarily engage in consultation with
the Services (the United States Fish and Wildlife Service [USFWS] and the National Oceanic and
Atmospheric Administration [NOAA] National Marine Fisheries Service [NMFS]) under Section 7 of the
ESA in their letter dated December 15, 2019 to FDEP. If approved by EPA, the proposed assumption of
CWA 404 Program by FDEP (State 404 Program) would be implemented by processes and procedures
described in state regulations (Rules 62-330, 62-331 Florida Administrative Code [FAC]), Memorandums of
Agreement with EPA and the United States Army Corps of Engineers (USACE), and a Memorandum of

Understanding with the Florida Fish and Wildlife Conservation Commission (FAC) and the USFWS. [ Commented [WA1]: 7

Should EPA request formal consultation with USFWS, and USFWS issue a biological opinion in response,
the future programmatic biological opinion (State 404 BiOp) may also include conditions that guide
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Florida’s request to assume the administration of the CWA Section 404 Program only includes those
Waters of the United States (WOTUS) not retained by the USACE, referred to as Assumed waters or
State-assumed waters. Retained waters means those waters which are presently used, or are susceptible
to use in their natural condition or by reasonable improvement as a means to transport interstate or foreign
commerce shoreward to their ordinary high water mark, including all waters which are subject to the ebb
and flow of the tide shoreward to their mean high water mark, including adjacent wetlands (33 United
States Code [USC] 1344[q]). The USACE will retain responsibility for permitting for the discharge of
dredged or fill material in those waters identified in the Retained Waters List (Appendix A of the State 404
Handbook), as well as all waters subject to the ebb and flow of the tide shoreward to their mean high water
mark that are not specifically listed in the Retained Waters List, including wetlands adjacent thereto
landward to the administrative boundary. The administrative boundary demarcating the adjacent wetlands
over which jurisdiction is retained by the USACE is a 300-foot guide line established from the ordinary high
water mark or mean high tide line of the retained water.

FDEP requested input on a draft species list for Florida’s Assumption from the USFWS and the NMFS on
November 22, 2018. On April 15, 2020, NMFS responded to FDEP with the conclusion that ESA-listed
species under NMFS’ jurisdiction do not occur in waters that are assumable by the state (see Appendix
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A). Based on their review, they stated that where there is shared jurisdiction for the Gulf Sturgeon between
NMFS and USFWS, the USFWS is responsible for all consultations regarding sturgeon and critical habitat
in riverine habitat units. Based on their determination, this BA will recommend EPA make a “no effect”
determination for NMFS jurisdictional species and therefore no coordination with NMFS will be necessary
for the assumption or implementation of the State 404 Program.

This BA includes an analysis of the potential effects of the Florida’s Assumption and implementation of the
State 404 Program on a total of 236 endangered, threatened, proposed, candidate, and under-review plant
and animal species. Because of the state-wide nature of this request and the numerous covered species
and diverse habitats, it is not feasible to conduct an adequate or meaningful site-specific and species-
specific analysis in this BA. Because the State 404 Program is not self-effecting (i.e., it is implemented only
through future state-issued 404 permits), a programmatic BA is appropriate to describe the regulatory
process by which the State of Florida will issue State 404 permits and any potential effects of the
program’s implementation on listed endangered and threatened species, or species proposed to be listed.
The BA describes the effects of the Action, which includes a broad array of activities that are likely to be
authorized in the future and a general description of the ESA-listed species and their habitat ranges and
critical habitats that are likely to be affected by such activities. These descriptions include baseline
discussions, historical perspectives of previous permitting by the USACE, an estimate of the physical,
chemical, or biotic stressors to species that are likely to be produced, and a description of the processes
and mechanisms to avoid and minimize the adverse effects of these activities on ESA-listed species and
designated critical habitats.

In implementing the State 404 Program, FDEP will send copies of all permit applications and its preliminary
site-specific determination of potential effects to listed species to the USFWS for review and comment, to
ensure that any permit issued by FDEP is not likely to jeopardize the continued existence of any listed
species or adversely modify or destroy designated critical habitat (pursuant to 40 CFR §233.20(a)). FDEP

will consider any information that USFWS may provide and will include any species protection measures { Formatted: Highlight

that the USFWS may recommend as permit icunditions\. This exchange of information between USFWS _..—} Commented [WA2]: Flagging for everyone's aftention —

they will include any FWS recomimended measures

and FDEP falls within the broad scope of “technical assistance” as described in the ESA’s implementing
regulations and the USFWS’ Interagency Consultation Handbook.

The FWC has offered a partnership with FDEP to assist with the coordination of federally listed species
reviews with the USFWS, expanding FWC's current review of impacts to federally listed and state-listed
species during the Environmental Resource Permitting process (Rule 62-330 FAC). The species
coordination process that involves the applicant, FDEP, FWC and USFWS encourages participation and
cooperation by the applicant with the goal of avoiding and minimizing adverse effects to listed species and
their designated critical habitats. The interactions between agencies and the applicant will inform
applicants of the importance of impact avoidance and minimization on listed species in order to be eligible
for authorization of their proposed activities and maintain compliance with the ESA.

Upon agreement with the USFWS on appropriate protection measures, FDEP will incorporate these
measures as permit conditions. Failure to include the agreed-upon protection measures as permit
conditions, or failure to accept USFWS determinations for jeopardy or destruction/adverse modification of
critical habitat, would void the incidental take exemptions provided by the State 404 BiOp and make any

<1 Ex. 5 Deliberative Process (DP)

incidental take a potential violation of Section 2 of the ESA if such take shotld occur! In addition, the State Formatted: Highlight
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threatened species, or results in the likelihood of the destruction or adverse modification of habitat
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designated as critical for these species (Rules 62-331.053(3)(a)4, 62-331.201(3)(k), and 62-331.248(3)(k)
FAC). Furthermore, if the permittee fails to implement the required species protection permit conditions,

they would no longer be covered under the State 404 BiOp and may be liable for incidental take under ‘
Section 9 of the ESA if such take should oceur. FDEP will monitor adverse effect determinations on listed .- Commented [LK4: lsn't this just repeating from 2
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information collected by the USACE, which will assist in facilitating compliance with permit conditions. implement the permit conditions, Sentence above is about

failure tai the fws'p in the permitin
As stated in 40 CFR §233.50()), in the event a state that has assumed CWA Section 404 responsibilities the first place.

neither satisfies EPA’s objections or requirement for a permit condition nor denies the permit, the USACE
shall process the permit application. It is the intent of the FDEP to resolve all objections by the EPA,
require EPA recommended permit conditions and deny any permit as recommended by EPA as much as
possible. If there are difficulties in fulfilling this intent, FDEP will notify EPA as soon as possible after
receiving comments on such State 404 permit applications and coordinate these issues as described in the
Memorandum of Agreement between EPA and FDEP. While not anticipated, if a future change in the
State 404 Program process is proposed, or if new information becomes available (including inadequate
protection for species or low levels of compliance), the EPA may exercise its oversight authority of State
404 permit and/or the entire State 404 Program, itself, pursuant to 40 CFR §233.50-233.53.

During the analysis of existing permitting data provided by the USACE for the fiscal years 2014 through
2019, approximately 3.5% (248 out of 7,019 reviews) of past USACE Section 404 permit application
reviews were determined to be reasonably certain to injure or kill individual members of listed animals.
Based on the consultation information in this data, a small proportion of the total number of ESA-listed
species accounted for the majority of consultations. Many of the species subject to frequent ESA
consultation have existing consultation keys or programmatic biological opinions, which can help guide
future reviews and impact assessments by FDEP, FWC and USFWS. It is reasonable to anticipate that the
past number of applications submitted for the 2014-2019 six-year period provides a reasonable
approximation of the number and types of proposed permitting activities that may occur over the next six-
year period.

As noted above, historical CWA Section 404 permitting by the USACE resulted in issuance of permits for
one or more projects that adversely affected one or more listed species and their critical habitats. The
USACE Section 404 process, in accordance with Section 7 of the ESA, employed various conservation
measures to avoid and minimize adverse effects. It is our determination that the proposed Action with its
structure and processes will result in procedural and substantive protections that are equal to, or greater
than, the protections afforded by the USACE CWA Section 404 Program. And similar to the USACE
Section 404 Program, the State 404 Program may result in the issuance of one or more projects that may
adversely affect one or more ESA-listed species and designated critical habitats, but not issue a permit
that would jeopardize the continued existence of a species or adversely modify designated critical habitats.
FDEP provides this BA to EPA to assist in their review of the State of Florida’s request for the Assumption
of Section 404 of the CWA and based on the BA’s conclusions, FDEP recommends EPA initiate formal
consultation with USFWS.
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Bloassary

Act or CWA means the Clean Water Act (also known as the Federal Water Pollution Control Act or
FWPCA) Pub. L. 92-500, as amended by Pub. L. 95-217, 33 USC 1251, et seq. (Rule 62-331.030 FAC,
State 404 Handbook 2.0(b)1).

Action means all activities or programs of any kind authorized, funded, or carried out, in whole or in part,

by federal agencies in the United States or upon high seas. For the purposes of this document, the Action /,,/-[ Commented [WAGT: Gite 402.02 here.

would be the EPA’s approval of the State of Florida’s request for the Assumption of the administration and
permitting of Section 404 of the CWA. In the context of future State 404 permit application reviews, an
action would be the issuance of a State 404 permit to authorize proposed activities.

Action Area means all areas to be affected directly or indirectly by the Federal Action, and not merely the
immediate area involved in the Action (50 CFR §402.02). For the purposes of this document, the Action
Area would be those areas that fall within the assumed waters jurisdiction of the State 404 Program. In the
context of future State 404 permit application reviews, the Action Area would include all areas within the
jurisdiction of the State 404 Program expected to be affected directly or indirectly by proposed project
activities, and not merely the immediate area involved in the activity.

Activity for the purposes of the State 404 Program only, means “discharge of dredged material” andfor
“discharge of fill material” as those terms are defined in 40 CFR 232.2 (Rule 62-331.030 FAC).

Administratively complete means an application that contains all the items required under the public
noticing requirements of Rule 62-331.060 FAC.

Affect/effect as a verb, to “affect” means is to bring about a change. The “effect” (usually a noun) is the
result of a change. “Affect” appears in Section 7 of the ESA (16 USC §153) and “Effect” appears
throughout ESA section 7 regulations (50 CFR 402 et seg) and guidance documents (ESA Section 7
Consultation Handbook).

Assumed waters (or State-assumed waters) are not defined by the CWA, however, it describes waters
that a state cannot assume and for which jurisdiction remains with the USACE (Retained Waters). State-
assumed waters then are all waters of the United States that are not retained waters (Rule 62-331 FAC
404 Handbook).

Avoidance means mitigating a resource impact by selecting the least-damaging project type, spatial
location and extent compatible with achieving the purpose of the project. Avoidance is achieved through
an analysis of appropriate and practicable alternatives and a consideration of impact footprint.

Assumption means a state has applied to the EPA and been approved to administer a state dredge and
fill permitting program, rather than the federal section 404 program administered by the USACE and EPA.
A state with approved Assumption is responsible for all dredge and fill activities within the state that impact
WOTUS within their jurisdiction.

Best available data to assure the quality of the science used to establish official positions, decisions, and
actions taken by the State of Florida during the review of State 404 Program permit applications, the
quality of the biological, ecological, technical, and other relevant information that is used will only be that
which is reliable, credible and represents the best data available. In the context of the ESA, the USFWS
and NMFS has a policy statement that further describes best available data (see Notice of Interagency
Cooperative Policy on Information Standards Under the Endangered Species Act).

Biological opinion means a document which includes 1) the opinion of the Fish and Wildlife Service or
the National Marine Fisheries Service as to whether or not a federal action is likely to jeopardize the
continued existence of listed species, or result in the destruction or adverse modification of designated
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critical habitat; 2) a summary of information on which the opinion is based; and 3) a detailed discussion of
the effects of the action on listed species or designated critical habitat (50 CFR §402.02, 50 CFR
§402.14(h)).

Candidate species means a plant and animal taxa considered for possible addition to the List of
Endangered and Threatened Species. These are taxa for which USFWS as on file sufficient information on
biological vulnerability and threat(s) to support issuance of a proposal to list, but issuance of a proposed
rule is currently precluded by higher priority listing actions (ESA Section 7 Consultation Handbook).

Conservation means to use all methods and procedures which are necessary to bring any [ HYPERLINK
“hitps:/iwww . law.cornell. edu/definitions/uscode.php?width=8408&height=800&iframe=true&def_id=16-USC-
1967162425-1049675790&term_occur=999&term_src=title: 16:chapter:35:section:1532" ] orf] HYPERLINK
"hitps:/iwww . law.cornell.edu/definitions/uscode.php?width=8408&height=800&iframe=true&def_id=16-USC-
965320510-1819788802&term_occur=999&term_src=title: 16:chapter:35:section:1532" Jto the point at
which protective measures are no longer necessary. Such methods and procedures include, but are not
limited to, all activities associated with scientific resources management such as research, census, law
enforcement, habitat acquisition and maintenance, propagation, live trapping, and transplantation, and, in
the extraordinary case where population pressures within a given ecosystem cannot be otherwise relieved,
may include regulated taking.

Cumulative effects are those effects of future State or private activities, not involving federal activities,
that are reasonably certain to occur with the action area of the action subject to coordination. For the
purposes of this document, this definition only applies to ESA Section 7 analyses (50 CFR §402.02).

Critical habitat (for a threatened or endangered species) means the specific areas within the geographical
area occupied by the species, at the time it is listed in accordance with the provisions of Section 1533. On
which are found those physical or biological features essential to the conservation of the species and
which may require special management considerations or protection (ESA 16 U.S. Code ch.35 §1532).

Destruction or adverse modification of critical habitat means a direct or indirect alteration that
appreciably diminishes the value of critical habitat as a whole for the conservation of a listed species (50
CFR §402.02).

Ecological value means the value of functions performed by uplands, wetlands and other surface waters
to the abundance, diversity, and habitats of fish, wildlife, and listed species. These functions include, but
are not limited to, providing cover and refuge; breeding, nesting, denning, and nursery areas; corridors for
wildlife movement; food chain support; and natural water storage, natural flow attenuation, and water
quality improvement, which enhances fish, wildlife and listed species utilization (Section 373.403(18), FS).

Effects of the action are all consequences to listed species or critical habitat that are caused by the
proposed action, including the consequences of other activities that are caused by the proposed action. A
consequence is caused by the proposed action if it would not occur but for the proposed action and it is
reasonably certain to occur. Effects of the action may occur later in time and may include consequences
occurring outside the immediate area involved in the action (50 CFR §402.02).

Endangered species means any species which is in danger of extinction throughout all or a significant
portion of its range other than a species of Class Insecta determined by the Secretary to constitute a pest
whose protection under the provisions of the ESA would present an overwhelming and overriding risk to
man (ESA 16 U.S. Code ch.35 §1532).

Endangered or threatened species means those animal species that are identified as endangered or
threatened by the USFWS, the NMFS, or the FWC, as well as those plant species identified as
endangered or threatened by the USFWS or by the Florida Department of Agriculture and Consumer
Services when such plants are located in a wetland or other surface water (Rule 62-330.021 FAC).
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Environmental baseline refers to the condition of the listed species or its designated critical habitat in the
Action Area, without the consequences to the listed species or designated critical habitat caused by the
proposed Action. The environmental baseline includes the past and present impacts of all federal, state, or
private actions and other human activities in the action area, the anticipated impacts of all proposed
federal projects in the action area that have already undergone formal or early ESA Section 7 consultation,
and the impact of State or private actions which are contemporaneous with the consuitation in process.
The consequences to listed species or designated critical habitat from ongoing agency activities or existing
agency facilities that are not within the agency’s discretion to modify are part of the environmental baseline
(50 CFR §402.02).

Fish or wildlife means any member of the animal kingdom, including without limitation any mammal, fish,
bird (including any migratory, nonmigratory, or endangered bird for which protection is also afforded by
treaty or other international agreement), amphibian, reptile, mollusk, crustacean, arthropod or other
invertebrate, and includes any part, product, egg, or offspring thereof, or the dead body or parts thereof.
(ESA 16 U.S. Code ch.35 §1532).

Impact or Adverse Impact means adverse effect per Rule 62-331 FAC (Rule 62-331.030 FAC, State 404
Handbook 2.0(b}17).

Incidental take refers to takings that result from, but are not the purpose of, carrying out an otherwise
lawful activity conducted by a federal agency or applicant (50 CFR §402.02).

Jeopardize the continued existence of means to engage in an action that reasonably would be
expected, directly or indirectly, to reduce appreciably the likelihood of both survival and recovery of a listed
species in the wild by reducing the reproduction, numbers, or distribution of that species (50 CFR
§404.02).

Listed species any species of fish, wildlife or plant which has been determined to be endangered or
threatened under Section 4 of the ESA or under Rule 68A-27 FAC.

May affect the appropriate conclusion made by a federal action agency in the context of the ESA or by the
State in the context of the State 404 Program when a proposed action is reasonably certain to affect any
ESA-listed listed species or designated critical habitat.

May impact the appropriate conclusion made by the State in the context of Rule 62-331 FAC when a
proposed action is reasonably certain to affect any federally or state-listed listed species or designated
critical habitat. It is similar to, but may be more stringent than, “may affect” when used in context with the
ESA, Rule 82-331 FAC and Rule 62-330 FAC.

Minimization means mitigating an aquatic resource impact by managing the severity of a project’s impact
on resources at the selected site. Minimization is achieved through the incorporation of appropriate and
practicable design and risk avoidance measures.

No effect is the appropriate conclusion when the proposed action agency determines its proposed action
will not affect a listed species or designated critical habitat per ESA.

No impact is the appropriate conclusion when the FDEP has determined, in coordination with the
USFWS, that its proposed action will not affect a listed species or designated critical habitat per Rule
62-331 FAC. It is similar to, but may be more stringent than “no effect” when used in context with Rule
62-331 FAC and Rule 62-330 FAC.

Practicable means available and capable of being done after taking into consideration cost, existing
technology, and logistics considering overall project purposes (Rule 62-331.030 FAC).

Programmatic consuitation (under ESA implementing regulations 50 CFR 402.02) is a consultation
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addressing an agency’s multiple actions on a program, region, or other basis. Programmatic
consultations allow the USFWS to consult on the effects of programmatic actions such as:

{1) Muitiple similar, frequently occurring, or routine actions expected to be implemented in
particular geographic areas; and

{2) A proposed program, plan, policy, or regulation providing a framework for future proposed
actions.

Project area or Project site means that a portion of the State-assumed waters where specific dredging or
filling activities are permitied and consist of a bottom surface area, any overlying volume of water, and any
mixing zones. In the case of wetlands on which surface water is not present, the project area consists of
the wetland surface area (Rule 62-331.030 FAC).

Protection measures means those avoidance and minimization measures to address adverse impacts to
listed species and critical habitat under the State 404 Program. Protection measures, as well as avoidance
and minimization measures recommended by the USFWS, are incorporated as conditions to the State 404
permit. Examples of protection measures include, but are not limited to, project design changes and
operational restrictions for the protection of species (i.e., seasonal restrictions for construction work). (as
used in Rule 62-331 FAC).

Proposed species any species of fish, wildlife or plant that is proposed in the Federal Register to be listed
under section 4 of the Endangered Species Act (50 CFR §402.02).

Reasonable potential to affect for the purposes of this document and for the State of Florida’s 404
program, a project has a reasonable potential for affecting endangered or threatened species (40 CFR
§233.51(b)(2)) if it has been determined during the species coordination process that the project may affect
or may impact federally listed species or their critical habitat.

Retained Waters means those waters which are presently used, or are susceptible to use in their natural
condition or by reasonable improvement as a means to transport interstate or foreign commerce
shoreward to their ordinary high water mark, including all waters which are subject to the ebb and flow of
the tide shoreward to their mean high water mark, including wetlands adjacent thereto. The USACE will
retain responsibility for permitting for the discharge of dredged or fill material in those waters identified in
the Retained Waters List (Appendix A of State 404 Handbook), as well as all waters subject to the ebb and
flow of the tide shoreward to their mean high water mark that are not specifically listed in the Retained
Waters List, including wetlands adjacent thereto landward to the administrative boundary. The
administrative boundary demarcating the adjacent wetlands over which jurisdiction is retained by the
USACE is a 300-foot guide line established from the ordinary high water mark or mean high tide line of the
retained water. In the case of a project that involves discharges of dredged or fill material both waterward
and landward of the 300-foot guide line, the USACE will retain jurisdiction to the landward boundary of the
project for the purposes of that project only (Rule 62-331.030 FAC).

Section 7 consultation refers to Section 7(a)(2) of the ESA that requires federal agencies to use their
authorities to further the conservation of listed species, including the requirement to consult with the
USFWS to ensure that they are not undertaking, funding, permitting or authorizing actions likely to
jeopardize the continued existence of listed species or destroy or adversely modify designated critical
habitat.

Section 404 a Section of the federal CWA that establishes a program to regulate the discharge of dredged
and fill material into the WOTUS, including wetlands.

Section 404 Program or CWA 404 Program refers to the all program responsibilities for CWA Section
404, including the administration and permitting responsibilities by the USACE

Services{s} describes the USFWS and/or the NMFS.
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Species coordination in the context of this document and for the State 404 Program, species
coordination is a process to address potential adverse impacts (adverse effects) to threatened or
endangered species, ensuring compliance with Florida Rule 62-331 FAC and the ESA. This process
includes coordination between the FDEP, FWC, and the USFWS during the review of submitied State 404
permit applications. Recommendations for avoiding and minimizing the effects of a project to federally
listed species and their critical habitat is provided by technical assistance from the USFWS.

Species coordination lead in the context of this document and for the State 404 Program, during species
coordination for State 404 applications, FDEP and FWC staff will decide on a project by project basis
which agency will act as species coordination lead on the project when coordinating with the USFWS.
Factors that will be considered in this decision include the complexity of the coordination and relative
workloads.

State 404 or State 404 Program the FDEP permitting program and/or permit that fulfills the requirements
of the CWA in a similar manner as the Section 404 of the CWA, if Assumption is approved by the EPA. It
also represents the proposed state permit to be issued under the Rule 62-331 FAC, once the law is
adopted and after Assumption of the Section 404 Program, if approved by EPA.

Stream means any river, creek, slough, or natural watercourse in which water usually flows in a defined
bed or channel. It is not essential that the flowing be uniform or uninterrupted. The fact that some part of
the bed or channel shall have been dredged or improved does not prevent the watercourse from being a
stream (Section 373.019(20), FS).

Surface water means water upon the suiface of the earth, whether contained in bounds created naturally
or artificially or diffused. Water from natural springs shall be classified as surface water when it exits from
the spring onto the earth’s surface (Section 373.019(21), FS).

Take means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect or attempt to
engage in any such conduct. (ESA 16 U.S. Code ch.35 §1532) Harass is further defined as actions that
create the likelihood of injury to listed species to such an extent as to significantly disrupt normal behavior
patterns which include but are not limited to, breeding, feeding, or sheltering. Harm is further defined to
include significant habitat modification or degradation that results in death or injury to listed species by
significantly impairing behavioral patterns such as breeding, feeding, or sheltering (ESA implementing
regulations 50 CFR 17.3).

Technical assistance a coordination process described in the ESA Section 7 Consultation Handbook
(1998) that describes a variety of ways in which the USFWS provide technical expertise and guidance on
an individual project basis. In the context of State 404 permit application reviews, the USFWS assist FDEP
by providing reviews, information, and concurrence/recommendations on preliminary may affect
determinations and protective measures to ensure compliance with the ESA and Rule 62-331, FAC.

Technically complete means a State 404 application where each application item is adequate to allow
the FDEP to determine if the proposed project complies with Rule 62-331, FAC. If a project requires both
an ERP and a State 404 Program authorization, the State 404 Program review shall not be considered
complete until the ERP review is complete. This is to satisfy the requirement for reasonable assurance that
State water quality standards and coastal zone consistency requirements will be met (Rule 62-331.030
FAC).

Threatened species means any species which is likely to become an endangered species within the
foreseeable future throughout all or a significant portion of its range (ESA 16 USC 35 §1532).

Uplands means areas that are not wetlands or other surface waters, as delineated pursuant to Rules 62-
340.100 through 62-340.550, FAC, as ratified by Section 373.4211, FS.

Waters of the State are as defined in Section 403.031(13), FS.
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Waters of the United States (WOTUS) means: 1) All waters which are currently used, were used in the
past, or may be susceptible to us in interstate or foreign commerce, including all waters which are subject
to the ebb and flow of the tide. 2) All interstate waters including interstate wetlands. 3) All other waters,
such as intrastate lakes, rivers, streams (including intermittent streams), mudflats, sandflats, wetlands,
sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the use, degradation, or destruction
of which would or could affect interstate or foreign commerce including any such waters:

a) Which are or could be used by interstate or foreign travelers for recreational or other purposes; or

b) From which fish or shellfish are or could be taken and sold in interstate or foreign commerce; or

¢} Which are used or could be used for industrial purposes by industries in interstate commerce.

d) All impoundments of waters otherwise defined as waters of the United States under this definition;

e) Tributaries of waters identified in paragraphs (g)(1)-(4) of this section [404];

) The territorial sea; and

g) Wetlands adjacent to waters (other than waters that are themselves wetlands) identified in paragraphs
(q)(1)-(8) of this section [404].

4) Waste treatment systems, including treatment ponds or lagoons designed to meet the requirements of
the Act (other than cooling ponds as defined in 40 CFR 123.11(m) which also meet the criteria of this
definition) are not waters of the United States. 5) Waters of the United States do not include prior
converted cropland. Notwithstanding the determination of an area's status as prior converted cropland by
any other federal agency, for the purposes of the Clean Water Act, the final authority regarding Clean
Water Act jurisdiction remains with EPA (CWA §232.2).

Wetland means those areas that are inundated or saturated by surface or ground water at a frequency
and duration sufficient to support, and that under normal circumstances do support, a prevalence of
vegetation typically adapted for life in saturated soil conditions. Wetlands generally include swamps,
marshes, bogs and similar areas (CWA §232.2).

Works means all artificial structures, including, but not limited to, ditches, canals, conduits, channels,
culverts, pipes, and other construction that connects to, draws water from, drains water into, or is placed in
or across the waters in the State [Section 373.403(5), FS] and includes all types of dredging and filling to
create, remove, or locate structures in, on, or over wetlands or other surface waters (Rule 62-330.021
FAC).
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1. Purpose of Biological Assessment

In accordance with the Endangered Species Act of 1973 (ESA) and its implementing regulations, the
purpose of this Biological Assessment (BA) is to evaluate the potential effects of the United States
Environmental Protection Agency's (EPA) potential approval of the State of Florida’s assumption
and administration of Section 404 of the Clean Water Act (CWA) on ESA-listed species, proposed
species, designated critical habitat and proposed critical habitat (50 Code of Federal Regulations
[CFR] §402.12). The BA will also determine whether EPA’s approval of the assumption request
(Action) is likely to adversely affect any species or habitat and will determine whether formal
consultation or a conference is necessary. The Florida Department of Environmental Protection
(FDEP) is the state agency requesting administration of the CWA Section 404 Program
(Assumption) and EPA is the federal action agency charged with approving or denying the state’s
request, pursuant to the CWA implementing regulations (40 CFR §233 et seq).

At the request of the FDEP, the EPA designated FDEP as the non-federal representative to prepare
this BA, consistent with 50 CFR §402.08. The EPA has stated that it will voluntarily engage in
consultation with the Services (the United States Fish and Wildlife Service [USFWS] and the
National Oceanic and Atmospheric Administration [NOAA] National Marine Fisheries Service
[INMFS]) under Section 7 of the ESA in their letter dated December 15, 2019 to FDEP. If approved
by EPA, the proposed assumption of CWA 404 Program by FDEP (State 404 Program) would be
implemented by processes and procedures described in state regulations (Rules 62-330, 62-331
Florida Administrative Code [FAC]), Memorandums of Agreement with EPA and the United States
Army Corps of Engineers (USACE), and a Memorandum of Understanding with the Florida Fish and

Wildlife Consarvation Commission (EWC) and the USFWS, Should EPA request formal consultation | Commented [WA7]: Flagging again

with USFWS, and USFWS issue a biological opinion in response, the future programmatic biological
opinion (State 404 BiOp) may also include conditions that guide implementation of the State 404
Program as well as an incidental take statement (ITS) that the proposed action is not likely to
jeopardize the continued existence of ESA-listed species and is not likely to destroy or adversely
modify designated critical habitat.

Florida’s request to assume the administration of the CWA Section 404 Program only includes those
Waters of the United States (WOTUS) not retained by the USACE, referred to as Assumed waters
or State-assumed waters. Retained waters means those waters which are presently used, or are
susceptible to use in their natural condition or by reasonable improvement as a means to transport
interstate or foreign commerce shoreward to their ordinary high water mark, including all waters
which are subject to the ebb and flow of the tide shoreward to their mean high water mark, including
adjacent wetlands (33 United States Code [USC] 1344[g]). The USACE will retain responsibility for
permitting for the discharge of dredged or fill material in those waters identified in the Retained
Waters List (Appendix A of the State 404 Handbook), as well as all waters subject to the ebb and
flow of the tide shoreward to their mean high water mark that are not specifically listed in the
Retained Waters List, including wetlands adjacent thereto landward to the administrative boundary.
The administrative boundary demarcating the adjacent wetlands over which jurisdiction is retained
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by the [USACE is a 300-foot guide line stablished from the ordinary high water mark or mean high | Commented [WAS]: Is tis correct?

tide line of the retained water.

FDEP requested input on a draft species list for Florida’s Assumption from the USFWS and the
NMFS on November 22, 2019. On April 15, 2020, NMFS responded to FDEP with the conclusion
that ESA-listed species under NMFS’ jurisdiction do not occur in waters that are assumabile by the
state (see Appendix A). Based on their review, they stated that where there is shared jurisdiction for
the Gulf Sturgeon between NMFS and USFWS, the USFWS is responsible for all consultations
regarding sturgeon and critical habitat in riverine habitat units. Based on their determination, this BA
will recommend EPA make a “no effect” determination for NMFS jurisdictional species and therefore
no coordination with NMFS will be necessary for the assumption or implementation of the State 404
Program.

4.8 Ohjectives of Proposed Action

The State of Florida seeks to assume authority for permitting the dredge and fill activities currently
regulated by USACE under Section 404 of the CWA into the navigable waters within the State, and
their adjacent wetlands, except those waters specifically required to be retained by the USACE. The
CWA does not allow the USACE to relinquish regulatory authority over “.. those waters which are
presently used, or are susceptible to use in their natural condition or by reasonable improvement as
a means to transport interstate or foreign commerce shoreward to their ordinary high water mark,
including all waters which are subject to the ebb and flow of the tide shoreward to their mean high
water mark, or mean higher high water mark on the west coast, including wetlands adjacent thereto.”
33 USC §1344(g). For brevity, those waters remaining under federal jurisdiction shall be referred to
as “retained waters.” The USACE will retain that existing authority, thereby transferring the rights
and responsibilities for review and regulation of proposed dredge and fill activities in all remaining
WOTUS within Florida to FDEP (“assumed waters”).

By obtaining Section 404 Assumption, the State of Florida will be able to provide the public with a
more efficient permitting procedure whereby an applicant will obtain both the Florida Environmental
Resource Permit (ERP) and State 404 (62-331, Florida Administrative Code [FAC]) authorizations
from the FDEP. This will preclude the need for the USACE to review the same project and thereby
save the USACE from assigning staff to review a project that is being simultaneously reviewed by
FDEP, provide greater consistency, certainty, and timeliness to the regulated community.

For Florida to obtain Assumption of the Section 404 permitting authority from the USACE, under the
provisions of 40 CFR §233.10, the State of Florida must submit an application Assumption package
with at least three copies of the following to the EPA Region IV Administrator:

1. Letter from the Governor of Florida requesting program approval;
2. Complete program description as set forth in 40 CFR §233.11;

3. Attorney General's statement, as set forth in 40 CFR §233.12;
4

Memorandum of Agreement (MOA) with the EPA Regional Administrator, as set forth in
Section 40 CFR §233.13;

5. MOA with the Secretary of the Army, as set forth in 40 CFR §233.14; and
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8. Copies of all applicable state statutes and regulations, including those governing applicable
state administrative procedures.

While not a requirement of the application for Assumption, FDEP initiated development of this BA to
supplement the request for Assumption with details regarding the intended purpose to comply with
all federal regulations. This BA, and the State 404 BiOp that results from the subsequent Section 7
consultation with the USFWS, if undertaken, will establish coordination procedures with USFWS as
well as outline the framework for future permit application reviews.

&

The BA and future Slate 304 BiOp programmatic inplemeriation

With a total of 236 endangered, threatened, proposed, candidate, and under review plant and animal
species in the State of Florida, it is not feasible to conduct a meaningful site specific and species-
specific analysis that would address every possible activity, species and location in the state. Nor is
such an analysis required at this time, since the program is not self-effecting (i.e., it is implemented
only through future State-issued 404 permits). This BA, and any future State 404 BiOp will address
future impacts and effects programmatically, through the regulatory process by which the State of
Florida will issue Section 404 permits, and through a technical assistance process with the USFWS
for species coordination. More specifically, EPA’s approval of the State 404 Program establishes the
process and responsibilities for FDEP to follow to effectively implement the State 404 Program,
including procedures and measures that will be implemented in subsequent permitting actions.
Consuitation now would examine whether and to what degree EPA’s review and approval of the
State 404 Program ensures that implementation of the program is not likely to jeopardize the
continued existence of endangered or threatened species or result in the destruction or adverse
modification of critical habitat. In its implementation of the State 404 Program, FDEP will provide the
USFWS with copies of all permit applications that are expected to may affect listed species and their
critical habitat for review and comment, and to include in the draft permit any species protection
measures that the USFWS recommend. This exchange of information and any resulting coordination
falls within the broad scope of “technical assistance” as described in the USFWS’ Consultation
Handbook.

The use of a biological assessment or biological evaluation to programmatically address potential
effects related to a permitting program (rather than specific project actions) is not unprecedented. In
2013, EPA developed a programmatic Biological Evaluation for a rulemaking revision to Section
316(b) of the CWA, revising requirements for Cooling Water Intake Structures (CWIS) at existing
facilities. Incidental take occurs at intakes, primarily from impingement and entrainment. This rule
governs permits issued by states, so it was national in scope and covered a large number (312) of
ESA-listed species. In 2014, the USFWS and NMFS responded with a programmatic Biological
Opinion with an ITS that the proposed action was not likely to jeopardize the continued existence of
ESA-listed species and was not likely to destroy or adversely modify designated critical habitat. The
rationale for the Biological Opinion included:

“... this rule has built in a sufficient process to ensure that it is not likely to result in an
appreciable reduction in the likelihood of both the survival and recovery of any listed species by
reducing the reproduction, numbers or distribution of that species. It is also our opinion that this
rule is not likely to result in destruction or adverse modification of critical habitat. The process
achieves this through a comprehensive suite of requirements” (USFWS and NMFS 2014).
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In 2014, EPA issued a final rule under CWA Section 316(b). The 318(b) Rule and the Biological
Opinion wereas challenged in the United States Court of Appeals for the Second Circuit (the Court)
(Cooling Water Intake Structure Coal. v. EPA, 905 F.3d 49, 76-77 (2d Cir. 2018). The petitioners
argued that a programmatic approach was not sufficient, because it did not numerically quantify the
impacts of take that would be associated with the rule change. But, the Court rejected these
challenges and upheld the rule and the Biological Opinion. The Court held that given the agencies
commitment to the technical assistance process, the ITS was valid despite its failure to numerically
quantify the impacts of the rule on take through the programmatic biological opinion. Upon
implementation of the rule, any potential incidental take would be monitored through the permitting
process. The Couit also stated that the [TS’s requirement that EPA follow the technical assistance
process set forth in the rule and exercise its related oversight authority to address impacts on listed
species, was adequate.

Given the State’s 404 Program has a structure and process that requires an impact review of the
ESA-listed species at the time future permit applications are received, there would be no need to
revise this BA if a new species is listed or a listed species’ s status changes after the EPA’s review
of this BA for approval is completed. If the State 404 Program’s processes are proposed to be
changed significantly in the future, this BA will be revised and resubmitted to EPA for review before
those changes would be implemented.

P4 The History of Florida’s Beguest for Sssumption

A brief sequence of recent events and actions by the State of Florida pertaining to the Assumption
are as follows:

s On March 23, 2018, the Governor signed into law Rule 2018-88, Laws of Florida, which
created Section 373.4148, FS, authorizing FDEP with the power and authority to adopt rules
to assume and implement the Section 404 dredge and fill permitting program.

s In 2018 FDEP began work with both EPA and the USACE to draft separate memorandums
of agreement that describe the commitments and responsibilities of each agency, should the
Assumption be approved by the EPA. FDEP also began assembily of other required
components that will constitute a complete Assumption request package per 40 CFR
§233.10-14(b).

s InMay 2018, FDEP published a notice of rule development to implement the State 404
Program and held three rulemaking workshops to collect public comment on the draft rule,
Rule 82-331 FAC, that has been created to implement the State 404 Program and to include
federal requirements that are not currently covered under the ERP program.

s OnJuly 17, 2019, the FDEP sent a request to EPA that sought designation, pursuant to 50
CFR §402.08, to serve as a non-federal representative for ESA Section 7 consultation to
prepare the subject BA.

e On September 18, 2019, EPA, FDEP, United States Department of Interior, USFWS, and
USACE members attended a meeting to discuss Florida’s proposal to use programmatic
consultation for ESA purposes under the Section 404 Assumptions.
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s On November 22, 2019, FDEP sent a request to USFWS and NMFS to review a preliminary
list of affected species for the BA.

e On December 12, 2019, the FDEP Secretary received a response from the EPA Region IV
Administrator approving the requested non-federal representative designation, allowing
FDEP to move forward with the development of this BA. The letter additionally indicated that
at the request of FDEP, EPA would voluntarily engage in consultation with the Services on
approving Florida’s program.

3.3 Organdzation of the Document

This BA is organized as follows:

s Chapter 1 provides an overview of the objectives of the proposed Action, whereby the State
of Florida would undertake the Assumption of the Section 404 permitting program in those
waters not retained by the USACE and offers a history (timeline) of actions leading up to the
Assumption.

s Chapter 2 provides the overarching objectives of the Assumption and describes the Action
Area. It also identifies the ecosystems/habitats evaluated in the remainder of the document.

= Chapter 3 identifies ESA-listed species evaluated in the remainder of the document and
describes sources of information for the ESA-listed, NMFS-listed, State-listed species, and
critical habitat within the Action Area.

e Chapter 4 develops the baseline environmental conditions prior to the Action. Further, it
provides a brief history of the regulatory framework prior to (and leading up to) the Action.

s« Chapter 5 analyzes the potential effects of the proposed Action on ESA-listed species and
designated critical habitat.

e Chapter 6 considers the cumulative effect of Federal and non-Federal actions that are
reasonably certain to occur within the Action Area in the foreseeable future.

s« Chapter 7 discusses species coordination, avoidance and minimization measures, and
discusses various tools and guidelines for species review and decision making.

¢ Chapter 8 provides an effects determination for ESA-listed species and their critical habitat
and concluding remarks regarding subsequent actions that will be required.

+ Chapter 9 provides a listing of the references/citations utilized to prepare this.

The April 15, 2020 letter from NMFS to FDEP is provided in Appendix A. Species accounts on
those ESA-listed, candidate, or under review species in Florida potentially affected by the
Section 404 Assumption are contained in Appendix B. Additional information pertaining to the
effects of the Action on ESA-listed species, map figures, and a list of dredge and fill activities
that may be authorized under the program are contained in Appendices C, D, and E
respectively.
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2. Action & Action Area

&4 Description of Proposed Sction

The proposed Action of this BA is to assist in the EPA’s approval process of Florida’s Assumption for
administration of the CWA Section 404 Program to FDEP in assumed waters. If the State of
Florida’s request for Assumption is approved, FDEP would assume regulatory responsibility over all
dredging and filling activities in WOTUS not retained by USACE pursuant to 33 USC §1344(g) (see
Section 2.3 Description of Proposed Action Area). The subsequent issuance of State 404 permits
and any ensuing adverse effects to ESA-listed species or critical habitat caused by permitted
activities is an indirect effect of EPA’s approval of the State 404 permitting program.

Per Section 404(g) of the CWA, 33 USC. §1344(qg), a state, with approval from the EPA, may be
authorized to administer its own permit program for the discharge of dredge or fill material into
certain WOTUS in lieu of the permitting program implemented by the USACE. The EPA has
promulgated regulations at 40 CFR Part 233 outlining, among other things, its requirements for
approving a State 404 Program.

The Secretary of FDEP has authority to issue permits pursuant to Part IV of Chapter 373, FS, and is
the State official charged with administering the State 404 Program when the program is approved in
accordance with 40 CFR Part 233. In accordance with §373.4146, FS, FDEP has the power and
authority to issue permits for regulated activities conducted in State assumed waters.

Assumption of the CWA 404 Program will result in FDEP regulating dredge and fill activities B
currently regulated by USACE under Section 404 of the iCWA\. The State of Florida has drafted Rule ,[E Ex. 5 Deliberative Process (DP) }
62-331, FAC, which will define the permitting requirements for assumed waters. The rule includes e

requirements of federal law that are not addressed in existing state regulations for dredge and fill

permitting. The rule incorporates a State 404 Program Handbook and new forms by reference. Rule

62-331, FAC also includes definitions, procedures for review and agency action on exemption

requests, processes for Individual Permits, public notice requirements, procedures regarding

mitigation banking, and procedures and descriptions for General Permits created to correspond to

the federal Nationwide Permits as granted by the USACE.

B8 Description of Fulure Acthvities io be Authovized by & Blate 404
Program

Proposed activities that the State will issue State 404 permits for are described in this chapter. A list
of future activities that may be authorized under the Section 404 Assumption is included below. A
more expansive list is available in Appendix E, which was derived from the last five years of
USACE 404 project information. Dredging and filling activities include but are not limited to:

o Discharge of fill material o Agriculture
o Dredging o Utilities
o Ecological restoration o Roadways
o Discharge of dredged material o Airports
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o Excavation associated with the discharge o Marinas

of dredged or fill material o Docks

o Other (Aquaculture, Work, Aerial or
Submarine cable crossings)

o Piers
. o Boat Ramps
o Conversion of waters type (forested

wetland to emergent wetland, stream to o Dams

lake) o Levees

o Commercial developments o  Mining activities

o Residential developments o Mitigation

o Single-family residence - Restoration

Proposed Sctivities Authorized or Exsopt Under Program

Proposed authorized activities include all dredge and fill activities within the State assumed waters.
Construction activities, including excavation and filling of wetlands, may impact ESA-listed species
living in those wetlands. Other effects associated with dredge and fill construction include but are not
limited to turbidity, decreased water quality, noise, pollution (including exhaust and new sources of
light), short- or long-term hydrodynamic changes in the area and the surrounding area, and changes
in wet and dry periodicity. Permitied projects may have adverse impacts, and those impacts will be
taken into consideration during the permitting process, with protection measures identified and
implemented to avoid or reduce those impacts. The proposed activities and exemptions below are
inserted from the EPA 404 permitting language, “Part 232: 404 Program Definitions; Exempt
Activities Not Requiring 404 Permits” (USEPA 2004). Regulated activities under the State 404
Program are separately described in §62-331.020, FAC.

Activities Deseribed under the CWA Discharge of dredged malerial)

(1) Except as provided below in paragraph (3), the term discharge of dredged material means any
addition of dredged material into, including redeposit of dredged material other than incidental
fallback within, the WOTUS. The term includes, but is not limited fo, the following: (i) The addition of
dredged material to a specified discharge site located in WOTUS; (i) The runoff or overflow,
associated with a dredging operation, from a contained land or water disposal area; and (i) Any
addition, including redeposit other than incidental fallback, of dredged material, including excavated
material, into WOTUS which is incidental to any activity, including mechanized land clearing,
ditching, channelization, or other excavation.

(2) (i) The USACE and EPA regard the use of mechanized earth-moving equipment to conduct land-
clearing, ditching, channelization, in-stream mining, or other earthmoving activity in WOTUS as
resulting in a discharge of dredged material unless project-specific evidence shows that the activity
results in only incidental fallback. This paragraph (i) does not and is not intended to shift any burden
in any administrative or judicial proceeding under the CWA. (ii) Incidental fallback is the redeposit of
small volumes of dredged material that is incidental to excavation activity in WOTUS when such
material falls back to substantially the same place as the initial removal. Examples of incidental
fallback include soil that is disturbed when dirt is shoveled and the back spill that comes off a bucket
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when such a small volume of soil or dirt falls into substantially the same place from which it was
initially removed.

(3) The term discharge of dredged material does not include the following: (i) Discharges of
pollutants into WOTUS resulting from the subsequent onshore processing of dredged material that is
extracted for any commercial use (other than fill). These discharges are subject to Section 402 of the
CWA, even though the extraction and deposit of such material may require a permit from the
USACE or applicable state. (ii) Activities that involve only the cutting or removing of vegetation
above the ground (e.g., mowing, rotary cutting, and sawing) where the activity neither substantially
disturbs the root system nor involves mechanized pushing, dragging, or other similar activities that
redeposit excavated soil material. (iii) Incidental fallback.

(4) Section 404 authorization is not required for the following: (i) Any incidental addition, including
redeposit, of dredged material associated with any activity that does not have or would not have the
effect of destroying or degrading an area of WOTUS as defined in paragraphs (5) and (8) of this
definition; however, this exception does not apply to any person preparing to undertake mechanized
land-clearing, ditching, channelization and other excavation activity in a WOTUS, which would result
in a redeposit of dredged material, unless the person demonstrates to the satisfaction of the
USACE, or EPA as appropriate, prior to commencing the activity involving the discharge, that the
activity would not have the effect of destroying or degrading any area of WOTUS, as defined in
paragraphs (5) and (8) of this definition. The person proposing to undertake mechanized land-
clearing, ditching, channelization, or other excavation activity bears the burden of demonstrating that
such activity would not destroy or degrade any area of WOTUS. (ii) Incidental movement of dredged
material occurring during normal dredging operations, defined as dredging for navigation in
navigable WOTUS, as that term is defined in 33 CFR part 329, with proper authorization from the
Congress or the USACE pursuant to 33 CFR part 322; however, this exception is not applicable to
dredging activities in wetlands, as that term is defined at §232.2(r) of this chapter. (jii) Certain
discharges, such as those associated with normal farming, silviculture, and ranching activities, are
not prohibited by or otherwise subject to regulation under Section 404. See 40 CFR 232.3 for
discharges that do not require permits.

(5) For purposes of this chapter, an activity associated with a discharge of dredged material destroys
an area of WOTUS if it alters the area in such a way that it would no longer be a WOTUS. Note:
Unauthorized discharges into WOTUS do not eliminate CWA jurisdiction, even where such
unauthorized discharges have the effect of destroying WOTUS.

(8) For purposes of this chapter, an activity associated with a discharge of dredged material
degrades an area of WOTUS if it has more than a de minimis (i.e., inconsequential) effect on the
area by causing an identifiable individual or cumulative adverse effect on any aquatic function.

Activities Described under the CWA (Discharge of filf materisl)

(1) The term discharge of fill material means the addition of fill material into WOTUS. The term
generally includes, without limitation, the following activities: Placement of fill that is necessary for
the construction of any structure in a WOTUS; the building of any structure or impoundment
requiring rock, sand, dirt, or other material for its construction; site-development fills for recreational,
industrial, commercial, residential, and other uses; causeways or road fills; dams and dikes; artificial
islands; property protection and/or reclamation devices such as riprap, groins, seawalls,
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breakwaters, and revetments; beach nourishment; levees; fill for structures such as sewage
treatment facilities, intake and outfall pipes associated with power plants and subaqueous utility
lines; and artificial reefs.

(2) In addition, placement of pilings in WOTUS constitutes a discharge of fill material and requires a
Section 404 permit when such placement has or would have the effect of a discharge of fill material.
Examples of such activities that have the effect of a discharge of fill material include, but are not
limited 1o, the following: Projects where the pilings are so closely spaced that sedimentation rates
would be increased; projects in which the pilings themselves effectively would replace the bottom of
a waterbody; projects involving the placement of pilings that would reduce the reach or impair the
flow or circulation of WOTUS; and projects involving the placement of pilings which would result in
the adverse alteration or elimination of aquatic functions. (i) Placement of pilings in WOTUS that do
not have or would not have the effect of a discharge of fill material shall not require a Section 404
permit. Placement of pilings for linear projects, such as bridges, elevated walkways, and powerline
structures, generally does not have the effect of a discharge of fill material. Furthermore, placement
of pilings in WOTUS for piers, wharves, and an individual house on stilts generally does not have the
effect of a discharge of fill material. All pilings, however, placed in the navigable WOTUS, as that
term is defined in 33 CFR part 329, require authorization under Section 10 of the Rivers and Harbors
Act of 1899 (see 33 CFR part 322).

b 4 Deseription of Proposed Action Avres

The Action Area is defined as “all areas to be affected directly or indirectly by the Federal Action and
not merely the immediate area involved in the Action” (50 CFR §402.02; 62-331.010(2), FAC). For
the proposed action, the Action Area encompasses the geographic extent of the FDEP Assumption
of Section 404 permitting within the entire State of Florida. The Action Area consists of and is limited
to the assumed waters and areas affected directly or indirectly by the Federal Action (Appendix D).

Assumed waters are defined as non-retained waters. Retained waters will remain under the USACE
Section 404 program. Below is excerpted from the FDEP State 404 Handbook, which defines
retained waters as follows:

“Those waters which are presently used, or are susceptible to use in their natural condition or by
reasonable improvement as a means to transport interstate or foreign commerce shoreward to
their ordinary high water mark, including all waters which are subject to the ebb and flow of the
tide shoreward to their mean high water mark, including wetlands adjacent thereto. The USACE
will retain responsibility for permitting for the discharge of dredged or fill material in those waters
identified in the Retained Waters List (Appendix A [of FDEP handbook]), as well as all waters
subject to the ebb and flow of the tide shoreward to their mean high water mark that are not
specifically listed in the Retained Waters List, including wetlands adjacent thereto landward to
the administrative boundary” (FDEP 2020a). The administrative boundary demarcating the
adjacent wetlands over which jurisdiction is retained by the USACE is a 300-foot guide line
established from the ordinary high water mark or mean high tide line of the retained water. In the
case of a project that involves discharges of dredged or fill material both waterward and
landward of the 300-foot guide line, the USACE will retain jurisdiction to the landward boundary
of the project for the purposes of that project only.
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The USACE also retains permitting authority for projects within “Indian country” as that term is
defined at 18 USC §1151 (provided below):

Except as otherwise provided in Sections 1154 and 1156 of this title, the term “Indian country,”
as used in this chapter, means

a} all land within the limits of any Indian reservation under the jurisdiction of the United States
Government, notwithstanding the issuance of any patent, and, including rights-of-way
running through the reservation,

b) all dependent Indian communities within the borders of the United States whether within the
original or subsequently acquired territory thereof, and whether within or without the limits of
a state, and

¢} all Indian allotments, the Indian fitles to which have not been extinguished, including rights-
of-way running through the same.

A list of “Indian country” can be found online in the USACE Jacksonville District Regulatory
Division Sourcebook.

For the purposes of determining retained or State assumed waters, the boundary of a mitigation
bank, excluding the service area, shall be considered the project boundary, even if only a portion
of the bank requires a dredge and fill permit under Section 404 of the CWA.”

For the purposes of this BA, a map of Section 404 assumed waters was created to visualize the
extent and distribution of these waters throughout Florida. The best available information was used
to create these maps. It should be noted that the resolution of the data is appropriate for macro-
scale display, while site-specific information may not be accurate. This map should not be used as a
basis for project-level decision making. The best available information, in this case, was the Florida’s
State Wildlife Action Plan (Wildlife Plan) habitat maps (freshwater non-forested wetlands, freshwater
forested wetlands, lakes, rivers and streams estuarine wetland types Salt Marsh, Mangrove Swamp,
and Tidal Flat) within the Wildlife Plan (land cover types from Florida Land Cover Classification
System [FLCCS]}. The combined wetlands data was clipped using the 300-foot buffer of the draft
“Retained Waters” to display only Section 404 assumed waters.

Assumed waters are displayed in Appendix D, Figure 1. This figure may not be exact because, at
any given specific location, assumed waters are defined by surveys; however, this figure does
illustrate the geographic distribution of assumed waters across the State of Florida. See Section
4.2.2 regarding the limitations of the data used in the analyses of this BA, regarding the retained
waters shapefile.

Federal and state-approved dredge and fill activities may occur in isolation or adjacent to one
another. If any part of a project is located within the 300-foot buffer of the retained waters, then that
project will be authorized and permitted by the USACE (Figure 2-1). Projects that fall outside
(landward) of the 300-foot buffer will be permitted by the State 404 Program (Figure 2-2). Linear
projects that have some portion of dredge and fill activities in retained waters will be entirely
authorized and permitted by the USACE, even if dredge and fill activities occur in wetlands landward
of the 300-foot buffer (Figure 2-3).
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£ Beosystems/Habiats Looated Within the Proposed Action fres

The State of Florida has several widely used land cover classification systems that define
habitat/land use across the entire state. Each classification plays an integral role in the Wildlife Plan.
The Wildlife Plan was the main resource for descriptions of ecosystems within the proposed Action
Area. The key systems referenced for this BA are the Natural Communities Classification developed
by the Florida Natural Areas Inventory (FNAI) and the FLCCS developed by FWC. FLCCS is a
combination of several systems to include the FNAI Natural Communities Classification. The
discussion below summarizes major wetland types within Florida, including freshwater non-forested
wetlands, freshwater forested wetlands, lakes, rivers and streams, and estuarine wetlands. Each of
the major types includes a variety of more specific sub-types (Tables 2-1 through 2-6).

2.4.1 Discussion of Aquatic Ecosystems and Habitats

Florida’s freshwater ecosystem includes 7,800 freshwater lakes, 700 springs, 11 million acres of
wetlands, more than 1,700 rivers and streams, and numerous underground aquifers (Fernald and
Purdum 1998) (Appendix D, Figure 2). It is through these systems that freshwater eventually
makes its way to the nearly 2,000 miles of Florida coastline and marine ecosystem.

Freshiwalur Non-Forested Wetlands

Florida’s freshwater non-forested wetlands habitats include shrubby or herbaceous, non-tidal
perennial communities in floodplains or depressions (Appendix D, Figure 3). In Florida, these
habitats generally consist of sandy, clay, marl, and organic soils with a seven to 12-month
hydroperiod. Fire in the summer months is often essential for these habitats to thrive. Freshwater
non-forested wetlands can be divided into two major types: marshes and prairies/bogs (Table 2-1).
Freshwater marshes are characterized by deeper, long inundation periods and tall emergent and
floating-leaved species. Prairies and bogs are characterized by shallow, periodic inundation and are
dominated by aquatic grasses, sedges, and/or titi (FWC 2019).

Table | STYLEREF 4 s 1 SEQ Table V" ARABIC s 1 ] Freshwater Non-Forested
Wetlands in Flovids

epression Marsh, Basin Marsh, Coastal Interdunal
Swale, Floodplain Marsh, and Glades Marsh

Wet Prairie, Shrub Bog, Marl Prairie, and Seepage
Slope

Marshes 2,743,064

Prairies and Bogs 1714 632

Source: FWC 2019

Fresfiwalur Forested Wellands

Freshwater forested wetlands occur in floodplains and depressional areas adjacent to large rivers,
creeks, and lakes throughout Florida (Appendix D, Figure 4). The various types of freshwater
forested wetlands are defined by their distinct fire frequency, hydroperiod, accumulated organic
material, and water source. Areas with longer hydroperiods encourage the growth of cypress and
tupelos, and areas with short hydroperiods support more hydrophytic hardwoods. Freshwater
forested wetlands (Table 2-2) consist of a wide varisty of soil types and diverse plant communities.
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Table [ STYLEREF 1 s f 8EQ Table Y ARABIC v 1 ] Freshwater Forested Wellards
in Florida

onfierous SLrIIwooas; ron ine

Dominated Wetlands - Slash Pine Swa,mp Forest : 782,518
CypressiTupelo Dome Sv_vamp, Basin Swamp, Strand Swamp, and 1534502
Floodplain Swamp

Hardwood Dominated Baygall, Hydric Hammock, Bottomland Forest, and

g 1,831,214
Wetlands Alluvial Forest
Other Wetland Cypress/Hardwood Swamps and 1514386
Forested Mixed Cypress/Pine/Cabbage Palm -

Source: FWC 2019

{akes

Ponds and lakes are non-flowing water bodies in natural depressions but lacking persistent
emergent vegetation except around their perimeters (Appendix D, Figure 8). Many of Florida’s
natural lakes are shallow and lack a natural surface outflow though some may be connected to
aquatic caves. The majority of Florida's natural lakes are permanent, with some lakes thought to
have held water for thousands of years (Table 2-3). Lakes provide essential habitat for a variety of
terrestrial, semi-aquatic, and aquatic species.

Tabie | STYLEREF 1 ' M 5EQ Table Y ARABIC 8 1] Lokes in Florida

Clastic Upland Lake, Coastal Dune Lake,
Flatwoods/Prairie Lake, Marsh Lake, River Floodplain
Lake, Swamp Lake Sinkhole Lake Coastal Rockland
Lake, and Sandhill Lake

Limnetic Lake 24.786

Source: FWC 2018

Fivers and Sfreams

Florida’s rivers and streams are characterized as natural, flowing waters from their source to the
limits of tidal influence and bounded by channel banks (FNAI 2010) (Appendix D, Figure 8). Of the
1,700 rivers that flow through Florida, twenty-three are considered major rivers. Species such as the
Okaloosa Darter and Shortnose Sturgeon rely on these waterways. Florida contains an abundance
of springs that originate from the underground aquifer. These springs are noted for their high water
clarity, low sedimentation, stable channels, and openings that are less than 40 feet wide. Table 2-4
below provides several habitat classes of rivers and streams in Florida.
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Table [ STYLEREF 4 in [ 8B4 Table U ARABIC s 1} Rivers and
SBtreams in Florida

River Alluvial River

Blackwater Stream, Calcareous Stream,
Streams Seepage Stream, Spring-run Stream, and
Tidally-influsnced Stream
Springs Major Springs — 32 count
Source: FWC 2019

Estuarine

The estuarine ecosystem is the tidally-influenced zone landward to the point at which sea-water
becomes significantly diluted with freshwater inflow from the land (FNAI 2010) (Appendix D, Figure
7). This ecosystem occurs in the intertidal or supratidal zones, is dominated by herbaceous or
woody halophytic vascular plants, and experiences salinity levels 0.5 parts per thousand and higher.
Species diversity is low due to the extreme physiological stressors in these habitats.

Soils in mangrove swamps and salt marshes are typically muck/sand or limestone substrate and are
inundated by daily tides with saltwater creating anoxic conditions. Both systems are found in
relatively flat, low-wave energy areas. Salt marshes are dominated by vascular plants (saltmarsh
cordgrass, needle rush, and saltwort). Mangrove swamps are usually stands of one of the three
species present in Florida: red, white, and black mangroves (Table 2-5).

Table | STYLEREF 1 s I-{ SEQ Table V" ARABIC =
11 Bstuarine dreas in Florida

Mangrove Swamp 614,097

Salt Marsh 378,677
Source: FWC 2019

Subterranean

Natural chambers in the karstic limestone underlay much of northern and central Florida. These
cavities are in the twilight, middle, and deep zones, and as such are characterized by animals that
are in the trogloxenes, troglophiles, and troglobites groups. Many caves in Florida alternate between
aquatic and terrestrial due to the rise and fall of water levels, though most cave systems are
permanently inundated by groundwater (Table 2-6). Caves that are submerged are typically
associated with spring systems. Due to the stability of conditions in caves, species that rely on these
systems are very sensitive to any changes in environmental conditions. Caves provide supporting
habitat for various salamanders, bats, crayfish, amphipods, and isopods.
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Table | STYLEREF 15 I 3BG Table \* ARABIC w1
1 Hepamtic Gaves in Florida

Aquatic 105
Terrestrial 64
Source: FWC 2019

2.4.2 Discussion of Terrestrial Ecosystems and Habitats

Although terrestrial habitats are not regulated under the CWA, many ESA-listed species that occupy
assumed waters also require or utilize adjacent uplands. Upland portions of permitted activities are
also subject to ESA consultation as part of permit review. Thus, terrestrial habitat types are briefly
summarized below.

Florida’s terrestrial ecosystem includes approximately 3.7 million acres of natural habitats that are
essential breeding, foraging, and refuge areas for many species. Florida has very little topographic
relief, with the highest point at 328 feet above sea level. Slight changes in elevation result in habitat
changes, with some upland communities at an only slightly greater elevation than adjacent wetlands.
Diverse terrestrial ecosystems provide important habitat for a large variety of wildlife, including the
Florida Panther, Gopher Tortoise, salamanders and frogs breeding in inclusions of ephemeral
wetlands, and bats and crayfish living in caves (FWC 2010). Though uphill terrestrial habitats help to
filter rainwater to lower elevations connected to freshwater habitats, only select ecosystems from the
Wildlife Plan are discussed herein due to their relation to the proposed Action Area.

High Pine gnd Serub

High pine and scrub ecosystems are uplands with deep, sandy soils and mesic to xeric woodlands
or shrublands. If present, open canopies consist of pine or a mixture of pine and deciduous
hardwoods. Upland natural pine is often associated with and grades into upland mixed woodland,
upland hardwoods, or sandhill.

Sandhill and scrub are mostly present in the panhandle and central Florida in upland areas with
sand substrates. Sandhill is dominated by widely spaced longleaf pine, a midstory of oaks, and an
herbaceous understory, all that rely on a frequent fire regime. Temporary wetlands in sandhills
provide essential breeding habitat for a number of animal species. Scrub habitats are characterized
by open to dense shrub cover with or without a pine canopy, with the midstory typically consisting of
evergreen scrubby oaks and/or Florida rosemary. Temporary wetlands found in scrub provide
foraging and breeding habitat for numerous species (Table 2-7).
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Table | STYLEREF 1z I] SEQ Table }* ARABIC s 1

i Bandbill and Borub Areas in Florida
Sandhill 775,775
Scrub 400,308
Upland Coniferous 444728
Upland Mixed Woodland 10,939

Source: FWC 2019

Bry Frairie and Pine Rockland

Dry prairie and pine rockland are characterized by low to non-existent canopy cover with mixed
shrubs and herbs in the understory. Dry prairies occur on very flat terrain with wetlands scattered
throughout. Pine rocklands are extremely rare habitats that occur on shallow soils over elevated
areas of limestone bedrock and are bordered by wet prairies, rockland hammock, or mangroves
(Table 2-8).

Table | STYLEREF 1 s 1 SEQ Table V" ARABIC s 1 ]
By Fraivie and Pine Rockland Areas in
Florida

Dry Prairie 155,821
Pine Rockland 16.867
Source: FWC 2019

3. ESA-listed Species Potentially Affected by the
Proposed Action

Table 2-9 includes 236 species: 95 endangered, 44 threatened, one candidate, one delisted, four
“not-warranted,” two proposed for listing as threatened, and 89 under review which occur or could
occur within the Action Area and which may potentially be affected by the proposed Action. This
table forms the basis of the analysis of the effects in Chapter 5. Species that have been petitioned
for listing, have potentially warranted findings, and are currently under review have been included
because some of these species may be ESA-listed at a future time. The programmatic nature of this
BA, and the proposed stiucture of the species coordination process for future permit application
reviews address future listing status changes for listed species and any new species that may be
listed that may not be included in this BA. At the time of a State 404 application review, any
changes in status for affected species will be addressed during species coordination and technical
assistance with the USFWS. Asterisks indicate species that are also state-listed.
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Table | STYLEREF 1 s I BBG Table V' ARABIC s 1 ] ESA Species Polentially &ffectesd by the
Proposed Aciion

GrayWaolf

Red Wolf

Florida Bonneted Bat
Florida Salt Marsh Vole
Gray Bat

Little Brown Bat
Indiana Bat

Key Largo Woadrat
Key Deer

Rice Rat

Pine Island Rice Rat
Sanibel Island Rice Rat”

Tricolored Bat

Key Largo Cotton
Mause
Choctawhalchee Beach
Wouse

Southeastern Beach
Mouse

S8t Andrew Beach
Mause

Anastasia lsland Beach
Wouse

Perdido Key Beach
Wouse

Florida Panther

Insular Hispid Cotton
Rat

Lower Keys Rabbit

Blaring brevicauda shermatii
Canis lupus
Canis rufus

Eumops foridanus

Microtus pennsylvanicus
dukecampbelli

Myolis grisescens

Myotis lucifugus ocoultus
Myolis sodalis

Neotoma floridana smalli
Odocaileus virginianus clavium
Oryzomys palustris natator
Oryzomys palusttis planirostis
Oryzomys palustris sanibeli

Perimyotis subflavus

Peromyscus gossypinus
allapaticola
Peromyscus policnotus
allophrys

Peromyscus pollonotus
nivelventrs
Peromyscus polionotus
peninsularis
Peromyscus policnotus
phasma

Peromyscus pollonotus
tHssyllepsis

Puma [=Felis] concolor coryi

Sigmodon hispidus insulicola

Sylvilagus palusttis hefnern

nder review - Substantia
day Finding

Endangered
Endangered
Endangered
Endangered
Endangered
Under review
Endangered
Threatened

Endangered

Endangered

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Endangered
Endangered
Threatened
Endangered
Endangered
Endangered

Endangered

Under review - Substantial 90-
day Finding

Endangered

No

No

No

No

No

Yes

No

No

Yes

No

No

No

No

No

No

Yes

Na

No

No

Na

No

No

Yes

Yes

Yes

Yes

No

Yes

Yes

No

No

Na

No

No

Yes

No
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West Indian Manatee

Trichechus manatus

Threatened

Yes

Yes

Cape Sable Seaside
Sparrow
Florida Grasshopper
Sparrow

Saltmarsh Sparrow
Florida Scrub-Jay
Rufa Red Knot

Ivary-billed Woodpecker

Piping Plover

Whooping Crane
Eastern Black Rail
Wood Stork

Eskimo Cutlew

Red-cockaded
Woodpecker
Audubon’s Crested
Caracara

Black-capped Petrel

Everglade Snail Kite

Kirtland's Warbler
{Kirtland’s Wood
Warbler)

Raoseale Tern
Bachman's Wood

Warbler
Golden-winged Warbler

Ammodramus marntimus
mirabilis

Ammodramus savannarum
florldanus

Aminaospiza catidacutas
Aphelocoma coertilescens
Calidris canutus rufa

Campephilus principalis

Charadrius melodus

Grus americana

Laterallus jamaicensis ssp.
Jamaicensis

Mycteria americana
Numenius borealis

Picoides borealis

Palyborus plancus audubonii

Plerodroma hasitata

Rostrhamus sociabilis
plumbeus

Setophaga kirtlandii
(Dendraica kittlandi)

Sterna dougalli dougalli

Vermiyora bachmanif

Veenmivora chrysoptera

Endangered
Endangered
Under review
Threatened
Threatened

Endangered

Threatened - Allantic Coast
DPS:which occurs in:Florida
{other BPSs have different
listings}

Endangered

Under review - Substantial 90-
day Finding

Threatened
Endangered
Endangered

Threalened

Proposed for listing as
Threatened

Endangered

Delisted

Threatened - Caribbean
population:which occurs in
Florida {(Northeast population
listed as Endangered)

Endangered

Under review - Substantial 90-
day Finding

Yes

Na

No

No

No

No

Yes

Yes

No

No

Na

No

No

No

Yes

No

No

No

No

Yes
No
Yes
No
Yes (tidal flats)

Yes

Yes {intertidal
beaches)

Yes
Yes
Yes
Yes
Na
Yes
No

Yes

No

No

American Alligator
Spotted Turtle

American Crocodile

Eastern Diamondback
Snake

Dy

Alligator mississippiensis
Clemmys guttata

Crocodylus acutus

Crotalus adamanteus

Threatened - due to similarity of

appearance
Under review - Substantial 90-
day Finding

Threatened

Under review - Substantial 90-
day Finding

No

No

Yes

No

Yes

Yes

No
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Key Ringneck Snake*

Eastern Indigo Snake
Gopher Tartoise®

Escambia Map Turtle
Solthern Hognose
Snake

Apalachicola Cammon
Kingshake

Alligator Snapping
Turtle

Atlantic Salt Marsh
Snake

Florida Pine Snake”
Bluetail Mole Skink

Sand Skink

Florida Red-belljed
{Florida Panhandle)
Turtle

Flarida Serdb Lizard

Short-tailed Snake”

Rim Rock Crowned
Snake®

Diadophis punctatus acricus

Drymarchon corais couperi
Gopherus polyphemus

Graptemys emsti
Heterodon simus
Lampropeltis getula meansi
Macrochelys tetmminckii

Nerodia clarkiitaeniata

Pituophis melanoleticus
mugitus

Plestiodon egregius lividus

Plestiodon reynoldsi
Pseudemys nelsoni

Sceloporus woodi
Stiosoma extenugtum

Tantilla oolitica

Under review - Substantial 90-
day Finding

Threatened

Candidate - easlern-population.
which occurs in Florida (western
population listed as Threatened)
Under review - Substantial 90-
day Finding
Not warranted - 12-month
finding
Under review - Substantial 90-
day Finding
Under review - Substantial 90-
day Finding
Threalened

Under review - Substantial 90-
day Finding

Threatened
Threatened

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

No

No

No

No

No

No

No

No

No

No

Na

No

No

No

No

No

Yes especially in
north Florida

Na

Yes (streams)
No
Yes
Yes (streams)
Yes (streams)
No
No

No

Yes (streams)

No
No

Na

Reticulated Flatwoods
Salamander

Frosted Flatwoods
Salamander

Geunrgia Blind
Salamander*

Gopher Frog

Gulf Hamimock Dwarf
S

Ambystoma bishopt
Ambystoma cingulatum
Eurycea wallacel

Lithobates capita

Bseudobranchus striatus
lustricol

Endangered

Threalened

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Findi

Na

No

No

Na

No

Yes {aquatic
caves)

Yes

Shortnose Sturgeon

Gulf Sturgeon

Atlantic Sturgeon

Qkaloosa Darter

Saltmarsh Topminnow®

Dy

Acipenser brevirostrum

Acipenser oxytinchus
[soxyrhynchus] desofoi

Acipenser oxyrinchus
oxyrinchus

Etheostoma okalossae

Fundulus jenkinst

Endangered

Threatened

Endangered - South:Atlantic
DPS: which oeccurs in Florida
{other BPSs may have different
listing statuses)

Threatened

Under review - Substantial 90-
day Finding

No

Yes

Yes

No

Na

Yes (streams)

Yes (streams)

Yes (streams)

Yes (streams)

Yes (streams)
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Smalltooth Sawfish

Pristis pectinate

Endangered - US DPS
{Bahaman DPS also listed as
Endangered)

Yes (streams)

Southern Elkloe
Fat Threeridge
Rayed Creekshell

Pygmy Sillenail: Snall

Ponderaus Siltsnail
Sriail

Delicate Spike

Chipola Slabshell
Purple Bankclimber
Tapered Pigtoe
Narrow Pigtoe

Raund Ebonyshell
Southern Sandshell
Shinyrayed Pocketbook

GulfMoceasinshell

Ochlockonee
WMoccasinshell
Suwannee
Moccasinshell

Stock lsland Tree Snail
QOval Pigloe

Fuzzy Pigtoe

Southern Kidneyshell

Chaoctaw Bean

Alasmidonta triangulata
Amblema neislerii
Anodontoides radiatus
Cincinnatia parve
Gincinnatia ponderasa
Elliptio arctata

Elliptio chiplolaensis
Elliptoideus slogtianus
Fusconaia burki
Fusconaia escambia
Fusconaia rotulata
Hamjola australis
Lampsilis subangulata

Medionidus penicillatus

Medionidus simpsanianus

Mediotidus walker

Orthalicus reses [not incl.
nesodryasl

Pleyrobema pytiforme
Pleurobema strodeanum
Ptychobranchus jonesi

Villosa choctawensis

Under review - Substantial 90-
day Finding

Endangered

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Threatened
Threatened
Threatened
Threatened
Endangered
Threatened
Endangered
Endangered
Endangered
Threatened
Threatened
Endangered
Threatened
Endangered

Endangered

No

Yes

No

No

No

No

Yes

Yes

Yes

Yes

Yes

Yes

Yes

No

Yes

Yes

Yes

Yes (streams)
Yes (streams)
Yes (streams)
Yes (streams)
Yes (streams)
Yes (streams)
Yes (streams)
Yes (streams)
Yes (streams)
Yes (streams)
Yes (streams)
Yes (streams)
Yes
Yes (streams)
Yes (streams)
Yes (streams)
Yes
Yes (streams)
Yes (streams)
Yes (streams)

Yes

Cypress Crayhish
Flarida Cave Amphipod

Hobb's Cave Amphipod

Squirrel Chimney Cave
Shrimp

Dy

Cambarellus black
Crangonyx grandimanus

Crangonyx hobbsi

Palaemonetes cummingt

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Threatened

No

No

Na

No

Yes
Yes {aquatic
CAVES)
Yes {aguatic
caves)
Yes faquatic
caves)
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Orange Cave Crayfish

Coastal Flalwoods
Crayfish

Silver Glen Springs
Craviish

Bigcheek Cave Crayfish

Panama City Crayfish”

Santa Fe Gave
Craviish®

Orange Lake Cave
Crayfish

Coastal Lowland Cave
Crayfish

Florida Cave Crayfish

Miami Cave Crayfish

Putnam County Cave
Crayfish

Pallid Cave Crayfish
Black Creak Crayfish

Spider Cave Craylish

Procambarus acherontis
Procambarus apalachicolae
Procambarus attiguts
Procambarts delicatus
Procambarus econfines
Procambarus erythrops
Procambarts franzi
Procambarus leitheuser
Procambarus lucifugus
Procambarts mifleti
Procambarus morrisi
Procambarus pallidus
Procambarus pictus

Troglocambarus maclanel

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Proposed for listing as

Threatened

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Findi

No

No

Na

No

No

Na

No

No

No

No

No

No

No

No

Yes

Yes
Yes {aguatic
caves)
Yes (aguatic
caves)
Yes
Yes {aguatic
caves)
Yes (aguatic
caves)
Yes (aquatic
caves)
Yes {aguatic
caves)
Yes faquatic
caves)
Yes (aquatic
CAVES)
Yes (aguatic
caves)
Yes (streams)

Yes {aquatic

Logan's Agarodes
Caddisfly

Florida Leafwing

Frosted Elin Butterfly

Miami-Tiger Beetle

Nickerbean Blie
Butterfly

Miami Blue Butterfly
Monarch Butterfly

Duke’s Skipper Butterfly

Palatka Skipper
Butterfly

Westfall's Clubtail
Bragonfly

Ceraunus Blue Bulterfly

Schaus Swallowlail
Butterfly

Gulf Coast Solitary Bee

Dy

Agarodes logant

Anaea troglodita floridalis
Callophtys irus
Cicindelidia floridana

Cyclargus ammon

Cyclargus thomasi
bethunebaker!

Danaus plexippus plexippus
Euphyes dukesi calhouni
Euphyes pilatka kiotsi

Gomphus westialli

Hemiargus ceraunus
antibubastus
Heraclides anistodemus
ponceanus

Hesperapis oratia

Under review - Substantial 90-
day Finding

Endangered
Under review

Endangered

Threatened - due to similarity of
appearance

Endangered

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Threatened - due to similarity of
appearance

Endangered

Under review - Substantial 90-
day Finding

No

Yes

Na

No

No

No

No

No

No

No

No

Yes (streams)
No
No
Na
No
No
Mo
Yes
Yes
Yes (streams)
No
No

No
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Sykora's Hydroplila
Caddisfly

Morse's Liltle Plain
Brown Sedge Caddistly

Cassius Blue Butterfly

Purple Skimmer
Dragonfly

American Burying
Beetle

Little Oecetis Longhom
Caddisfly

Southern Snaketail
Dragonfly

Blue Calamintha Bee

Calvert's Emerald
Dragonfly

Bartram'’s Scrub-
halrstreak
Yellow-sided Clublail
Dragonfly
Three-loothed Long:
Horned Caddisfly

Hydroptila sykorai
Lepidostoma motsel
Leptales cassius theonus
Libellula jesseana
Nicrophorus ameticanus
Oecetis parva
Opliogomphiss australis
Osmia calaminthae
Somatochiora celverti
Strymon-acis battrami
Stylurus potulentus

Triaenodes tridontus

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Threatened - due to similarity of
appedrahce

Under review - Substantial 90-
day Finding

Endangered

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

Endangered

Under review - Substantial 90-
day Finding

Under review - Substantial 90-
day Finding

No

No

Na

No

No

Na

No

No

No

Yes

No

No

Yes (streams)
Yes (streams)
No
Yes (lakes)
No
Yes (lakes)
Yes (streams)
No
Yes (streams)
Mo
Yes (streams)

Yes (streams)

Meadow Joint-velch
Crenulate Lead-plant
Blodgett’s Silverbush

Four-petal Pawpaw

Purpledisk
Honeycombhead
Sunflower

Apalachicola Wild
ndigo

Florida Bonamia
Florida Brickell-bush
Brooksville Bellflower
Fragrant Prickly-apple
Beltoid Spurge
Pineland Sandmat
Wedge Spurge
Garbers Spurge

Big Pine Partridge Pea

Dy

Aeschynomene pratensis
Amorpha crentilata
Argythamnia blodgetti

Asimina tetramerg

Balduna atropurpurea

Baptlisia megacarma
Bonamia grandiflors
Brickellia mosieri

Campanula robinsiae

Cereus eriobhorus var.
fragrans

Chamassyce deltoidea ssp.
deltoidea

Chamaesyce deltoldea
binetorum

Chamaesyce delloidea
serpyllum

Chamaesyce garbett

Chamaecrista lineata keyensis

Linder review —substantial 80-
day finding

Endangered
Threalened
Endangered

Linder review —substantial 80-
day finding

Under review - substantial 90-
day finding

Threalened
Endangered
Endangered
Endangered
Endangered
Threatened
Endangered
Threatened

Endangered

No

Na

No

No

No

No

No

Yes

No

Na

No

No

Na

No

No

Yes

No

No

No

Yes

Yes

No

No

Yes

No

No

No

No

No

No
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Pygmy Fringe-tree

Cape Sable
Thoroughwort

Florida Goldern Aster

Florida Perforate
Cladonia

Pigeon Wings

Short-Leaved
Rasemary

Elonia Rosemary

Apalachicola Rosemary

Florida Semaphore
Cactus

Ciliate-Leaf Tickseed
Sunflower

Avon Park Harebells
Okeechobee Gourd
Florida Prairie-Clover
Beauliful Pawpaw
Rugel's Pawpaw
Garrett’s Mint
Longspurred Mint
Scrub Mint

Lakela's Mint

Florida Pineland
Crabgrass

Clam-shell Orchid

Big Cypress
Epidendrum Orchid

Blackbract Pipewort

Serub Buckwheat

Snakeroot (Wedgeleaf
Eryngo)
Telephus Spurge

Stall's Milkpea

Harper's Beautly

Dy

Chionanthus pygmaeus
Chromolaena frustrata
Chrysapsis floridana
Cladonia perforata
Clitotia fragrans
Conradina brevifolia
Conradina etonia
Conradina glabra
Consolea cotallicola
Coreopsis infegrifolia

Crotalaria avonensis

Cucurbita okeechobeensis
asp. okeechobeensis

Dalea carthagenensis floridana
Deeringothamnus pulchellus
Deeringothamnus rugeli
Dicerandra christmanii
Dicerandra cornulissime
Dicerandrafrutescens
Dicerandra immaculata

Digitaria pauciflora

Encyclia cochleata var,
triandra

Epidendrum strobiliferum

Eriocaulon nigrobracteatum

Eriogonum longifolium var.
gnaphalifolium

Eryngium cunelfolium
Euphorbia telephioides

Galactia smallii

Harperocallis flava

Endangered
Endangered
Endangered
Endangered
Threatened
Endangered
Endangered
Endangered
Endangered
Endangered
Endangered
Endangered
Endangered
Endangered
Endangered
Endangered
Endangered
Endangered
Endangered
Threatened

Notwarranted 12-month finding

Under review - substantial 90-
day Finding
Linderreview - substantial 80-
day Finding

Threatened
Endangered
Threatened
Endangered

Endangered

No

Yes

Na

No

No

Na

No

No

Yes

Yes

No

No

No

No

No

No

Na

No

No

Na

No

No

No

No

No

No

No

Na

No

Na

No

No

No

No

No

No

No

Yes

No

Yes

Na

Yes

No

No

No

No

Yes

No

No

Yes

Na

No

No

Na

No
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Aboriginal Prickly-apple

Florida Hartwrightia
Sunflower

Henry's Spider:fily

Highlands Scrub
Hypericum

Edisor’s Ascyrtm: St
Johns Wort

Smooth Barked St
Johns Worl

Yellow Anisetree
Beach Jacquemontia
Cooley's Water-willow
Scrub Blazingstar
Panhandle Lily

Bog Spicebush

Sand Flax

Carter's Small Flowered
Flax

West's Flax

Boykin's Lobelia
Raven's Seedhox
Sorub Lupine

Curtis’ Loosestrife
Lowland Loosestrife
White Birds-in-a-nest

Godfrey s Stilchwort

Needleleaf or
Narrowleaf Naiad
Water-nymph

Britton's Beargrass
Cape Sable Orchid
Papery Whitlow-wort

Key Tree Caclus

Dy

Harrisia {=Cereus) aboriginum
(=gracilis)

Hartwiightia floridana
Hymenocallis herryae
Hypericum cumulicola
Hypericum edisonianum
Hypericum lissophloeus
Hlictum parviflorum
Jacquemontia reclinata
Justicia cooleyi

Liatrs ohlingerae

Lilium iridoliae

Lindera subicoriacea
Linum arenicola

Linum carteri carter!
Linum westii

Lobelia boykinii
Ludwigia ravent
Lupinus aridorum
Lythrum curtissii
Lythrum flagellare
Macbridea alba

Minuartia godfreyi
Najas filifolia

Nolina brittoniana
Oncidium undulatinm

Paronychia chartacea

Pilosocereus robinii

Endangered

Underreview - substantial 90-
day Finding

Under review - substantial 90-
day Finding
Endangered

Underreview - substantial 90-
day Finding

Under review - substantial 90-
day Finding

Notwarranted 12-month finding
Endangered
Endangered

Endangered
Under review - substantial 90-
day Finding
Linderreview - substantial 80-
day Finding

Endangered

Endangered
Linderreview - substantial 80-
day Finding
Underreview - substantial 90-
day Finding
Under review - substantial 90-
day Finding
Endangered
Underreview - substantial 90-
day Finding
Under review - substantial 90-
day Finding
Threalened
Under review - substantial 90-
day Finding
Underreview - substantial 90-
day Finding
Endangered

Under review - substantial 90-
day Finding

Threalened

Endangered

Yes

No

Na

No

No

Na

No

No

No

No

No

No

No

No

No

Na

No

No

Na

No

No

No

No

Na

No

No

No

Yes

No

No

Yes

Yes

No

Yes

Na

Yes

Yes

Yes

Yes

Yes

No

Yes

Yes

Yes

Na

Yes

No

No
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Godirey's Butterwort

Lewton's Polyagala
WMitkwort

Tiny Polyaala Milkowort

Horton Wireweed
{Small)

Sandlace (Woody
Wireweed)

Florida Pondweed
Sorub Plum

White Meadowbeauty

Panhandle
Meadowhealtity

Chapman
Rhadodendron

Hairy Peduncled
Beakrush

Miccosukee Gooseberry
Eared Coneflower
Florida Willow

Gulf Sweet Pitcherplant
American Chaffseed
Florida Skullcap
Everglades Bully
Georgia Bully

Fringed Campion
Gentian Pinkroot
Cooley's Meadow Rue
Florida Torreya

Florida Bristle Fern
Qcala Velch

Wide-leaf Warea
Carter's Mustard

Karst Pond Xynis

Dy

Pinguicula fonantha
Polygala lewtonii
Palygala smalli
Polyganella basiramia
Polygonella myriophylia
Potamogeton flotidanus
Prunus geniculata

Rhexia parvifiora

Rhexia salicifolia
Rhododendron chapmanii
Rhynchospora crinipes
Ribes echinellum
Rudbeckia auriculata
Salix floridana

Sarracenia rubra ssp. gulfensis
Schwalbea ameticana

Scutellaria fonidana

Sideroxylon reclinalum ssp.
austrofioridense

Sideroxylon thorne
Silene polypetala
Spigelia gentianoldes
Thalictrum cooleyi

Torreya taxifolia

Trichomanes punctatum ssp.
floridanum

Vicia acalensis
Warea amplexifolia

Warea carter}

Xyrisfongisepala

Threatened
Endangered
Endangered
Endangered

Endangered

Under review - substantial 90-
day Finding

Endangered

Under review - substantial 90-
day Finding

Under review - substantial 90-
day Finding

Endangered

Under review - substantial 90-
day Finding

Threatened

Under review - substantial 90-
day Finding

Under review - substantial 90-
day Finding

Linderreview - substantial 80-
day Finding

Endangered
Threatened

Threalened

Underreview - substantial 90-
day Finding

Endangered
Endangered
Endangered
Endangered
Endangered
Nobtwarranted 12-month-finding
Endangered

Endangered

Under review - substantial 90-
day Finding

No

No

Na

No

No

Na

No

No

No

Yes

No

No

No

No

No

No

Na

No

No

Na

No

No

No

No

No

No

No

Na

Yes

Na

No

No

No

Yes

No

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

No

No

No

No

Na

No

Na

Yes
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Florida Ziziphus
{Jujube)
*Species/subspecies is also State-listed in Florida (i.e., State threatened)
**State Species of Special Concern (SSC)

Ziziphus celata Endangered No No

&% EBf-disted Species and Sritical Habitat in Sction dres

As noted, the proposed Action is EPA’s approval of Florida’s Assumption of the Section 404
permitting program and the transfer of permitting jurisdiction from USACE to FDEP in assumed
waters. If the State 404 Program is approved, FDEP would assume regulatory responsibility over all
dredging and filling activities in WOTUS not retained by USACE pursuant to 33 USC §1344(g).

All ESA-listed, proposed, candidate, and at-risk plant and animal species under USFWS jurisdiction
and with ranges within Florida are considered in this BA and in the State 404 Program. ESA-listed
species under NMFS jurisdiction are excluded where they occur only in retained waters or have their
critical habitat only in retained waters. Species that have been petitioned for ESA-listing and those
that have been found to warrant listing but are precluded by higher priorities (candidate) have also
been included because some of these species may be listed in the future. Including species under-
review increases the efficiency of the consultation process for this BA and creates greater ceitainty
for the regulated community. As stated in Chapter 2, this BA analyzes 236 species: 95 endangered,
44 threatened, one candidate, one delisted, four “not-warranted,” two proposed for listing as
threatened, and 89 under review as of February 2020. Table 2-9 includes all species analyzed in
Chapter 5, although a few species were determined to be likely “no effect” findings because they
are believed to be extirpated in Florida or any effects were considered to be insignificant or
discountable. A few species on the initial list provided by FDEP and USFWS with subsequent and
very recent “not warranted” findings were retained for review.

Species dependent on aquatic systems are more likely to be affected by the proposed Action;
however, upland species may also be present in staging areas or along access routes or otherwise
within individual project action areas. If adverse impacts/effects to upland species that would not
occur “but for” the proposed Action, those adverse impacts must be addressed. Thus, upland
species have been retained in the analysis.

ESA-listed species, under review species, and designated critical habitat analyzed in this BA are
shown in Table 2-8. Summary species accounts are included in Appendix B.

For ESA-listed species and species under review for ESA-listing, and for designated critical habitat,
information was gathered from the USFWS Environmental Conservation Online System (ECOS) and
various documents linked from ECOS, including 5-year reviews, Recovery Plans, and Species
Status Assessments. Secondary references cited in ECOS documents were reviewed as necessary.
For species under review for ESA-listing, petitions to list and 90-day and/or 12-month findings were
reviewed. The amount of information available for under review species ranged from minimal to
considerable, depending on the species. For some species, extensive additional literature was
available; for others, relatively little is known.

As the precise locations of future permit applications are not known at this time, no attempt was
made to generate detailed range maps or analyze species distributions relative to anticipated
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impacts. Without knowledge of future permit locations, it is impossible to determine the amount of
overlap between project sites and species. However, a relatively small number of species have
repeatedly occurred in large numbers of past consultations, and these are identified in the Effects
analysis chapter (Chapter 5) of this BA.

Similarly, critical habitat was not mapped because the locations of future permit applications are not
precisely known at this time. Conservation tools are available online, including Geographic
Information System (GIS) downloads for critical habitats and habitat ranges, including the ECOS
system mentioned above. Additional tools are also available at [ HYPERLINK

"hitps /fwww.fws.gov/southeast/conservation-tools/™ ]. The USFWS’s Information for Planning and
Consultation (IPaC) website ([ HYPERLINK "https://ecos.fws.goviipac/" ]) can also be used to
determine whether critical habitats or habitat ranges exist within a project area. Table 2-8 identifies
whether or not critical habitat has been designated for each ESA-listed species. For species with
designated critical habitat, future permit review will evaluate whether the project location is within a
critical habitat unit.

Each State 404 permit application within assumed waters will identify the location and extent of
proposed activities, allowing identification of ESA-listed species present or potentially present, and
presence or absence of designated critical habitat (using [PaC, FNAI database, etc.). This data will
be used to determine potential effects on ESA-listed species on a project-specific basis.

3.2 HEFS-Listed Species

FDEP requested input on a draft species list for Florida’s Assumption from the USFWS and the
NMFS on November 22, 2019. On April 15, 2020, NMFS responded to FDEP with the conclusion
that ESA-listed species under NMFS’ jurisdiction do not occur in waters that area assumable by the
State. Based on their review, they stated that where there is shared jurisdiction for the Gulf sturgeon
between NMFS and USFWS, the USFWS is responsible for all consultations regarding sturgeon and
critical habitat in riverine habitat units. Based on their determination, this BA will reflect a
recommendation of “no effect” to EPA and no coordination with NMFS will be necessary for the
State 404 Program.

33 State-Listed Species

Although this BA focuses on federal ESA-listed, proposed, or under review species, there is
considerable overlap with Florida’s State-listed species (FWC 2018). The current listing status of all
of Florida’s federal and state listed species is found in Rule 68A-27 FAC. It is noteworthy that
Florida’s definition of “take” is exactly the same as the federal definition (68A-27.003 FAC). See
Chapter 7.1 for additional information regarding State-listed species.

4. Baseline Conditions

This chapter identifies and describes all known natural and anthropogenic sources of impact on the
ESA-listed species and the condition of their habitats in the Action Area, except those caused by the
proposed Action. The purpose of the environmental baseline is to provide the context for the impacts
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of the proposed Action with regard to the impacts of all the other human activities that are also
affecting the ESA-listed species.

This environmental baseline describes wetlands status and trends within Florida, and implications
for ESA-listed species. The baseline assessment focuses on factors influencing habitat and those
which affect the distribution and abundance of ESA-listed or under review species. The baseline
includes past and present impacts of federal, state, and private activities within the Action Area, and
activities underway at present (i.e., coincident with the Assumption). The Action Area was previously
defined and described in Chapter 2.

4.4 Regulntory Baseline

4.1.1 Federal Wetland Regulations

Section 404 of the CWA (33 USC §1344) establishes a program to regulate the discharge of
dredged or fill material into WOTUS, inclusive of wetlands. The Administrator of the EPA, in
conjunction with the Secretary of the Army, acting through the Chief of Engineers, established
guidelines for regulating such discharges under Section 404{b)(1) of the CWA (40 CFR §230). The
EPA and the USACE jointly implement the regulation and permitting of such proposed activities. In
Florida, the USACE Jacksonville District acts as the regulatory agency that issues Section 404
dredge and fill permits.

Individual Permils

To receive a dredge and fill permit authorization from the USACE, an applicant must demonstrate
the following under 40 CFR §230.10:

e No practicable alternative to the proposed activity exists that would have less adverse
impact on the aquatic ecosystem;

s The proposed activity will not:
o violate State water quality standards,
o violate any applicable toxic effluent standard or prohibition,

o jeopardize the continued existence of T&E species, or result in the likelihood of
destruction or adverse modification of critical habitat

o violate any requirement imposed to protect a marine sanctuary;
e The proposed activity will not cause or contribute to significant degradation of WOTUS; and

s The applicant has taken appropriate and practicable steps that will minimize potential
adverse impacts of the discharge on the aquatic ecosystem.

The USACE will request any additional information required to deem an application complets,
typically within 15 days of receipt of the application. Once the agency deems the application to be
complete, the USACE publishes a public notice within 15 days to receive comments from interested
and/or affected parties on the proposed action.

Following receipt of an application and evaluation as to the completeness of the application, the
USACE is charged with evaluating the effects of the proposed action on ESA-listed species or
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designated critical habitat. Where a proposed action may affect a listed species or critical habitat,
USACE coordinates and/or consults with the Services prior to issuing any permit. If the USACE
determines the proposed activity may affect any endangered or threatened species or their critical
habitat, beneficially or adversely, the USACE District Engineer will initiate consultation with the
Services. If the USACE District Engineer makes a determination from the submitted application that
the proposed activity would not affect ESA-listed species or their critical habitat, the public notice will
contain a statement attesting to such and consultation with the Services is not required.

The comment period is typically 30 days; upon receipt of comments, the USACE evaluates the
comments received, provides them to the applicant, and determines whether a public hearing is
required. Following the comment period (and a public hearing if conducted), the USACE makes a
determination as to whether the Section 404 permit should be issued. This determination is based
on applicable regulations governing the activity as well as comments received as part of the record.
The USACE District Engineer will either prepare a Statement of Findings or — where an
Environmental Impact Statement (EIS) has been prepared — a Record of Decision on all permit
decisions. The final action of the USACE is either the signature of the issuing official on the
authorizing document (a USACE Permit) or a signature on a letter notifying the application of the
denial of the permit. An issued permit will contain conditions to follow in execution of the work; a
denial will contain written documentation of the reason(s) for the denial.

Feneral Permits

A general permit is issued for structures, work, or discharges that will result in only minimal adverse
effects. General permits are issued on a nationwide, regional, or state basis for particular categories
of activities. There are three types of general permits — Nationwide Permits, Regional General
Permits, and Programmatic General Permits. General permits (which are reviewed by the Services)
are usually valid for five years and may be re-authorized by the USACE (the Services will review the
proposed reauthorizations).

Mationwide Parniits

On a five-year basis, the USACE issues Nationwide Permits (NWPs) pursuant to Section 404(e) of
the CWA (33 USC 1344) and Section 10 of the Rivers and Harbors Act of 1899 (33 USC 401 et
seq.). As of January 6, 2017, there were a total of 52 NWPs. The NWPs streamline the requirements
of the CWA and are informed by extensive feedback from the public and other key stakeholders.
NWPs provide expedited review of projects that have minimal impact on the aquatic environment.
Categories of activities that may be covered under the NWPs include linear transportation projects,
bank stabilization activities, aquatic habitat restoration, residential development, commercial and
industrial developments, aids to navigation, and certain maintenance activities.

In 2017, the USACE added two new NWPs in addition to the 50 that were in place in 2012. One
addition provides a mechanism for an efficient authorization process for the removal of low-head
dams to restore streams and enhance public safety; the second addition covers the construction and
maintenance of living shorelines to control erosion in coastal areas (adapted from USACE news
release dated January 8, 2017) (https://www . usace.army.mil/Media/News-Releases/News-Release-
Article-View/Article/ 10436 14/army-corps-of-engineers-revises-and-renews-nationwide-permits/;
accessed January 30, 2020).

Ciratt Doy

ESA Biological Assessment for Clean Water Act Section 404 Assumption by the State of Florida | Page [ PAGE \* Arabic ]

ED_005978_00023295-00045 FL CWA 404 Assumption FOIA_Interim Release 9



Ragiongl Gengral Fermits

As of February 2020, the USACE Jacksonville District has the authority to issue 18 Regional
General Permits (RGPs). Each regional general permit has specific terms and conditions, all of
which must be met for project-specific actions to be verified as compliant with and covered by the
respective RGP.

Frogrammatic General Permils

Programmatic General Permits (PGPs) are based on an existing state, local, or other federal
programs and designed to avoid duplication of that program. The USACE Jacksonville District lists
12 PGEPs - one of which is only applicable to Puerto Rico {https /fwww.usace.army mil/Missions/Civil-
Works/Regulatory-Program-and-Permits/Obtain-a-Permit/; accassed January 30, 2020).

4.1.2 Florida Wetlands Regulations

Part IV of Chapter 373, FS regulates dredging and filling in wetlands and other surface waters, such
as: the construction, alteration, operation, maintenance, abandonment, and removal of stormwater
management systems, dams, impoundments, reservoirs, works (including, but not limited to, ditches,
canals, conduits, channels, culverts, pipes, and other artificial structures), and appurtenant works
(artificial improvements to a dam).

This statute authorizes FDEP and the five water management districts (WMDs) in the state to jointly
implement Florida's ERP program. The responsibilities of the agencies are divided according to
Operating Agreements between FDEP and the particular WMD. Provisions in the statute allow for
FDEP to approve local government programs to implement the ERP program on behalf of the FDEP
and the WMDs. As of January 2020, full delegation has been given to Broward County and minor
works delegated to the Environmental Protection Commission for Hillsborough County.

The ERP program operates in addition to the federal Section 404 program that regulates activities in
WOTUS. All state, local, and regional governments in Florida delineate wetlands in accordance with
state methodology (Rule 62-340, FAC) instead of the federal wetland delineation method (Section
404 of the CWA and the Federal Manual for Identifying and Delineating Jurisdictional Wetlands).
While the ERP application is issued, withdrawn, or denied in accordance with state statutory and
rule criteria (briefly summarized below), agency action on the ERP application also constitutes any
needed water quality certification (WQC, or waiver thereto) under Section 401 of the CWA, and
coastal zone consistency concurrence statements with Florida's federally-approved Coastal Zone
Management program under Section 307 (Coastal Zone Management Act). These State ERP
reviews and approvals by FDEP, WMD, or delegated local governments enable the USACE to take
separate action to issue or deny any needed federal permit under Section 404 of the CWA and/or
Section 10 of the Rivers and Harbors Act of 1899.

To receive an ERP, an applicant must demonstrate that the proposed activity will not be harmful to
the water resources of the state and will not be inconsistent with the overall objectives of Florida
rules and statutes. The applicant must provide reasonable assurance that the activity will not violate
the applicable state water quality standards and that the activity is not contrary to the public interest
for all waters that are not designated as Aquatic Preservers or Outstanding Florida Waters. For
activities in those designated waters, the applicant must provide reasonable assurance that the
proposed activity will be clearly in the public interest. Surface water quality standards are published
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in Rule 62-302, FAC. In addition, FDEP provides policy guidance on anti-degradation in 62-4.242,
FAC, and in 62-302.300, which allows for the protection of water quality above the minimum
required for classification. Further, FDEP administers the Impaired Waters Rule (Rule 82-303, FAC),
and has established Total Maximum Daily Load criteria (Rule 62-304, FAC) (FDEP 2020b). Itis the
intent of DEP and the WMDs that these criteria are implemented in a manner that achieves a
programmatic goal and a project-permitting goal of no net loss in wetlands or other surface water
functions.

To determine whether an activity is not contrary to the public interest or is clearly in the public
interest, the WMD or FDEP must consider and balance the following criteria:

s Whether the activity will adversely affect the public health, safety, or welfare or the property
of others;

e Whether the activity will adversely affect the conservation of fish and wildlife, including
endangered or threatened species, or their habitats;

s Whether the activity will adversely affect navigation or the flow of water or cause harmful
erosion or shoaling;

e Whether the activity will adversely affect the fishing or recreational values or marine
productivity in the vicinity of the activity;

s Whether the activity will be of a temporary or permanent nature;

e Whether the activity will adversely affect or will enhance significant historical and
archaeological resources; and

s The current condition and relative value of functions being performed by areas affected by
the proposed activity.

FDEP and the WMDs provide a copy of all notices of ERP applications for individual permits that
propose regulated activities in, on, or over wetlands or other surface waters, to the FWC for review
and comment. The FDEP, WMDs and FWC frequently work together on non-regulatory issues as
well as regulatory. Two examples of many collaboration efforts include habitat restoration projects
and management of State Parks and other State-owned easements and property.

In accordance with the provisions of Section 373.4141, FS, the FDEP or the WMD shall review the
application to determine if it is complete. If the application is incomplete, FDEP or the WMD must
request additional information (RAIl) within 30 days. The applicant must respond to such requests
within 90 days. Within 30 days after receipt of such additional information, FDEP must review the
submitted material for completeness. The WMD processing procedures vary somewhat to
accommodate the requirements of their specific Governing Boards.

In accordance with Chapter 120, FS, FDEP or the WMD must decide whether it should issue or
deny an ERP within 80 days after receipt of the original application, the last item of timely requested
additional material, or the applicant’s written request to begin processing the permit application.
Application completeness is determined by whether the applicant has submitted all materials
required for review as specified by rule and statute. The WMDs also are subject to this requirement,
but their processing procedures vary by each district to accommodate the requirements of their
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different Governing Boards. Pursuant to Section 120.60(1), FS, any application that FDEP or the
WMD does not approve or deny within 60 days is considered approved by default.

Once issued, ERP permits are valid for the life of the system (which includes all structures and
works authorized for construction or land alteration). The ERP permit does not automatically expire
after the construction phase (typically five years) of a project but continues to cover operation (use)
of the system in perpetuity.

Under current regulations for permit issuance, an applicant proposing any activity that is expected to
result in impacts to both federal and state jurisdictional wetlands or other suirface waters must obtain
both a Section 404 permit from the USACE and an ERP permit from FDEP or the WMDs. There is
the potential for duplication of effort to obtain what, in some cases, results in nearly identical permits
for anticipated impacts to the same extent of wetlands and other surface waters. The timelines for
review and issuance of a federal Section 404 Permit and a State ERP permit can vary substantially.
The State of Florida has an interest in assuming the federal permitting jurisdiction for Section 404
and will preserve the environmental protections afforded by federal law; the result should increase
efficiency and consistency in the application review and issuance process while ensuring a
framework that will maintain protections for listed species and their critical habitats.

L Envireomments! Baseline
Wellands

In 1845, what is now the State of Florida contained an estimated 20.3 million acres of wetlands. By
1998, only about half of the original wetlands remained (USFWS 1996). From the mid-1950s through
the mid-1970s, prior to the CWA, the rate of wetland loss has been estimated at 72,000 acres per
year (Hefner 1986). In the following decade, wetland loss decreased to an estimated 23,700 acres
per year (Hefner et al. 1994).

As of 1996, an estimated 11.4 million acres of wetlands covered about 29 percent of the surface
area of Florida, more than any other state in America at that time. Of these wetlands, 90 percent or
about 10.2 million acres were freshwater wetlands. The average annual net loss of wetlands from
1985 through 1996 was 4,740 acres, and freshwater forested wetlands exhibited a net gain. During
the 1985-1996 interval, 72 percent of wetland loss was attributed to development and 28 percent to
agriculture (Dahl 2005).

Cantrald and Southern Florids Project

The Central and Southern Florida (C3&F) Project for flood control and other purposes was
authorized by the Flood Control Act of 1948 as an improvement plan for flood control, drainage, and
other purposes over an 18,000-square-mile area of central and south Florida. This project
authorized the diversion of water to the Atlantic Ocean and the Guif of Mexico through canals and
the diversion of water southwest through the Everglades. The project provided benefits for human
populations that were able to build, grow, and develop these new lands. The Everglades Agricultural
Area was developed for the production of food, and areas further east became densely populated
cities, including Miami, Ft. Lauderdale, and West Palm Beach. Unfortunately, the project also
resulted in the modification and loss of 2,400 square miles of freshwater wetlands, including the
Everglades (USACE 2019a). See Figure 4-1 for a comparison of historic freshwater flows compared
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to water flows today.

Figure | STYLEREF 1 '\s 1 S3EQ Figure V' ARABIC s 1 § Historic freshwater Hows
wompared to freshwatey Sows after e implementation of the C&BF
Project (Source: USADE and SFPWMD 2007)

Everglades Regioration

In 2000, congressional authorization created the Comprehensive Everglades Restoration Plan
(CERP). CERP is a 50/50 partnership between the federal government and the State of Florida. It is
a Program tfo restore, protect, and preserve water resources in central and southern Florida,
including the Everglades. The USACE is the lead federal agency, and the South Florida Water
Management District (SFWMD) is the lead State agency in this effort.

For 20 years, the CERP Program has been designing, planning, and constructing multiple
components of the South Florida Ecosystem Restoration, which includes CERP. The goal of these
efforts is to eventually improve 2.4 million acres of south Florida’s wetlands ecosystems (including
Everglades National Park}, by reducing high volume discharges from Lake Okeechobee to the
estuaries and improve water delivery to the Florida and Biscayne Bays, as well as enhance the
freshwater supply (USACE 2019b). See Figure 4-2 for a depiction of the Everglades restoration
project and the associated improvements to future ecosystem conditions.
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Figure [ STYLEREF 1's || 3EQ Figure V" ARABIC 5 1 ] Future Ecousysbem
Londitions hased sn the Somprehensive Everglades Restoration
Program {(Sourcs: WSADE and SEWME 2007

4.2.1 Historical Federal Permitting: Habitat

Wetlands and waters are currently regulated by the USACE under Section 404 of the CWA, and by
FDEP and the WMDs; see Chapter 2 for a detailed description of the current State regulatory
program. The following discussion is based on data provided by the USACE and characterizes
Section 404 permits issued in the interval from 2014 through 2019. The habitat types are from
Wildlife Plan and Guide to the Natural Communities of Florida (FNAI 2010), and each includes
multiple subtypes. These are cross walked with Cowardin types used for USACE reporting; while
similar, definitions may not match entirely.

Table 4-1 summarizes wetland permits issued in Florida by the USACE over the most recently
available six-year period, from FY 2014 through FY 2019 .Permitted wetland fill is presented by type
of wetland and acreage; the dataset is limited to wetlands mostly within the Action Area covered by
the current document and does not include all wetlands in the state. For the first four years of the
period, permitted wetland fill ranged from 1,587 to 2,417 acres per year, then more than doubled to
4,363 acres in FY 2018 reportedly because of a confluence of multiple larger one-time projects
being permitted in that year. The mean annual permitted acreage for the period was 2,423 acres per
year. This suggests that annual wetland loss has remained at or below levels identified in previous
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decades. The numbers in Table 4-1 do not include offsets from wetland mitigation, wetland dredge,
or grant-funded restoration. Based on national data, mitigation and restoration likely result in lower
net loss of wetlands and even net gains for some habitat types in some years (1998-2004), although
in 2004-2009 there was a continued national net loss (Dahl 2011).

As indicated in Table 4-1, wetland fill impacts within the Action Area were primarily to palustrine
wetlands. Impacts on other wetland types were considerably less in comparison. Palustrine wetlands
provide habitat for numerous ESA-listed species.

NOTES for Table 4-1 and Figure 4-3:

The USACE data assigns an “Impact ID” number for each WOTUS that is delineated on a site, so
each permit may have several wetlands or surface waters identified that is represented individually
in the database. While the field name in the database is “Impact ID”, the footprint of the fill
authorized could be either a portion or the entire area of the wetland, or in some cases is not a
wetland but is open water as indicated by data in other fields (R. Barron, USACE, personal
communication, April 16, 2020).

Section 4.2.2 describes the geographic limitations of the data used in these analyses, regarding the
draft retained waters GIS shapefile. The data provided in Table 4-1 and Figure 4-3 likely
inadvertently include some retained waters and may include values for some Section 10 projects. If
this type of analysis is performed in the future for comparison purposes, the same draft GIS
shapefile used in this BA for assumed waters should be used, or the 2014-2019 analysis should be
performed again with the new, updated GIS shapefile.

Ciratt Doy

ESA Biological Assessment for Clean Water Act Section 404 Assumption by the State of Florida | Page [ PAGE \* Arabic ]

ED_005978_00023295-00051 FL CWA 404 Assumption FOIA_Interim Release 9



Fable [ STYLEREF 1 1 SEQ Table \* ARABIC s 1} WOTUS Arven Acresges within Projects Suthorized in Florida by
Weatland Type for 20014 - 20018

Estuarine 29 271 39 685 2 555 55 173 112 10.82
Lacustrine 29 10.39 2 48 86 35 929 24 17.45 32 12 46 37 33.92
Marine 6 046 2 003 4 308 11 5991 15 1058 15 1.01
Palustrine 740 1491 65 788 1452 29 786 216299 990 185178 1234 414119 ! 2112.36
Riverine 130 432,94 124 78.95 169 23575 141 4434 238 188.06 102 92.82
Total 934 1938.15 979 1586.98 1016 2416.66 1221 1990.78 1631 4363.11 <02s 224412

FY = Federal Fiscal Year (October through September)
Source: USACE Jacksonville District
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Authorized Permanent Fill Impacts

Totel Acres

FY 19
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FY = Federal Fiscal Year (October through September)

Source: USACE Jacksonville District

Figure [ STYLEREF 1 s I SEG Figure V" ARABICw 1} Aoreage of
Huthorized Fill impacts in Flovida by Wetland Type for each of the Last
Five Flasal Years {(Source: USACE Jacksonville Diatriot)

Frashwater Non-forested Wetlands ~ Palustrine Wetlands incliuding Palfustrine Emergent
{PEM and Pajusiine Shrub Borubh (P53}

As shown in Table 4-1, freshwater non-forested wetlands (assumed to be roughly equivalent to
combined PEM and PSS Cowardin Types) are associated with a considerable number of the
permitted activities in Florida from FY 2014 through 2019; the number of WOTUS areas authorized
ranged from 263 to 542, and the acreage ranged from 320 to 2,069 annually. Although freshwater
non-forested wetlands are among the most extensive in Florida (about 5.4 million acres) (FWC
2019), Table 4-1 suggests that Section 404 permitted fill activities disproportionately affected this
habitat type.

Frashwater Forested Wetlands

Freshwater forested wetlands (assumed to be roughly equivalent to Palustrine Forested (PF0O)
Cowardin Types) accounted for an even greater number of permitted fill activities from FY 2014
through 2019; the number of WOTUS areas authorized ranged from 354 to 622, and the acreage
ranged from 727 to 1,980,
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Freshwater forested wetlands include about 4.2 million acres or about 10 percent of Florida’s land
area. Table 4-1 suggests that Section 404 permitted fill activities disproportionately affected this
habitat type.

Lakes

Lakes (assumed to be roughly equivalent to lacustrine Cowardin Types) accounted for a relatively
small proportion of permitted activities: 24 to 32 WOTUS areas authorized from FY 2014 through
2019, and nine to 48 acres. Lakes cover almost 1.3 million acres in Florida, with much of the surface
area in public ownership.

Rivers and Streams

Rivers and streams (assumed to be roughly equivalent to riverine Cowardin Types) accounted for
124 to 238 permits from FY 2014 through 2019, and 79 to 432 acres with considerable year to year
variation. Estuarine Cowardin Type wetlands may also fall in this category, with a small area
included in assumed waters; 22 to 112 WOTUS areas associated with permits were issued for
estuarine wetlands, including three to 17 acres of impacts.

arine

Relatively small areas of marine habitat {(assumed to be equivalent to marine Cowardin Types) are
within assumed waters; permits ranged from two to 15 per year, including less than one fo about 10
acres of impacts per year.

psdands

While uplands are not regulated under state wetland regulations, under the CWA and ESA, if
uplands include listed species which can be adversely affected as a result of the proposed Action,
those impacts/effects must be addressed. ESA-listed species could be affected by Actions on
uplands that are associated with wetlands permits such as construction of access roads or staging
areas, and many species utilize both wetland and upland habitat. Thus, such features are often
included as part of the species coordination process for a State 404 permit application review.

ventories and Surveys for Habitat Types and Quantities

The most current information on Florida habitat types is summarized in the Wildlife Plan and is also
available as GIS layers from the FNAI While this information is in some cases based on site-specific
inventories or surveys, it is presented at the statewide level. A statewide approach is believed to be
appropriate for this statewide Programmatic BA. Available GIS layers can be used to map specific
wetlands, at a scale that can be presented in a statewide view or mapped on a finer scale when
needed.

4.2.2 Historical Federal Permitting: ESA Consultations

Baseline conditions were derived from the USACE permit database provided by the Regulatory
Division of the USACE Jacksonville District, which encompasses federal fiscal years 2014 through
2019. This database includes all temporary and permanent permitted wetland impacts by Cowardin
code, permit authorization type, dredge or fill acreage approved, and a project site coordinate. The
database also includes all ESA consultations by type, agency, closure method, ESA-listed species
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potentially affected, and a corresponding object identification number that links the ESA
consultations with the permitted wetland impacts.

The database is tailored to include permit authorizations in assumed waters; however, due to
dynamic habitats and lack of actual dredge and fill georeferenced footprint data, some projects near
the 300-foot buffer may fall into retained waters in this dataset. Please note that this database was
used to analyze and depict general data trends and not serve as a source for definitive quantitative
data due to the draft nature of the retained waters shapefile in which the database for Assumed
waters permit authorizations was derived. The USACE retained waters shapefile (draft February
2019 was used) at the time this BA was written did not include much of the tidal waters noted in the
USACE list of retained water (particularly in southwest and south Florida). Table 5.1 above likely
overestimates the number of projects that will be in assumed waters but is presented here as best
available information.

We estimate that out of all past Section 404 permit applications reviewed during 2014 through 20189,
3.5 percent of reviews were reasonably certain to result in take (n=~248 permits out of 7,019). This
percentage was calculated using the USACE Jacksonville District’s permitting database, with
choices from the “ESA Closure” field used. The choices “Jeopardy/Adverse modification” and “No
jeopardy/No adverse modification numbers were added together. The percentage was derived from
the total choices listed in Table 4.2. Based on this past consultation data, a small proportion of the
total number of ESA-listed species will account for the majority of consultations. Many of the species
subject to frequent consultation have previously existing consultation keys or programmatic
biological opinions, which can help guide future consultations and assist FDEP to avoid or minimize
effects. As shown in Table 4.2, over 52 percent of findings over the period 2014-2019 were covered
by existing programmatic consultations, another 38 percent resulted in not likely to adversely affect
findings, five percent resulted in no effect findings, and nearly 3.5 percent were no jeopardy/no
adverse modification findings. There were only six jeopardy findings (0.1 percent) over the time
period. Table 4-2 summarizes how projects with ESA-listed species consultation concluded for the
permit application review from the USACE consuitation data involving dredge and fill actions in
Florida from 2014 through 2019.

Of the 139 ESA-listed species in the Action Area, 84 have been the subject of ESA consultations in
the past five years. Two species (Eastern Indigo Snake and Wood Stork) accounted for 56.6 percent
of species-level consultations, and just 15 species accounted for 94.4 percent of all species-level
consultations (Table 4-3; note that most consultations include more than one species, therefore
these numbers may represent a smaller number of consultations). Recent (2014-2019) consultations
are not distributed evenly within the Action Area and can be especially dense in areas of rapid
growth and development (see Figures 8 and 8).
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Tabie [ STYLEREF 1 M B3EQ Table ) ARABIC 5 1] ESA-Listed Bpecies
Tonsultation Closure for Actions nvolving Permanent and Temporary
Impacts v Waters of the UB, FY 2014 - 2019

clivity by a
Consultation

rogrammatic

Agency Took No Action
Jeopardy/Adverse Modification
No Effect

No Jeopardy/No Adverse Modification

Not Likely to Adversely Affect
Withdrawn

Total

Source: USACE Jacksonville District

Table [ STYLEREF 1 s I BEQ Tabie V* ARABIC s 1]

fhe Sotion Sres, 2042049

3697 5267
13 0.19
6 0.09
363 517
242 345

2667 38.00
31 0.44
7019 100

ESs Consuitations in

West Indian Manatee,
{ Trichechus manatus)

Elorida Bonneted Bat:
(Eumops floridanus)

Key Largo Woodrat,
(Neotoma floridana smalli)

Key Deer, (Qdocoileus
virginianus clavium)

Rice Rat, (Oryzomys
palustris natator)

Key Largo Cotton Mouse,
(Peromyscus gossypinus
allapaticola)

901

571

Choctawhatchee Beach
Mouse, (Peromyscus 1
polionotus allophrys)

Southeastern Beach

Mouse, (Peromyscus 4
polionotus nivelveniris)

St Andrew Beach

Mouse, (Peromyscus 6
polionolus peninsularis)

Florida Panther, (Puma

(=felis) e
Lower Keys Marsh

Rabbit, (Sylvilagus 7
palustris hefneri)

Cape Sable Sparrow,
Seaside (Ammodramus

maritimus mirabilis)
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Florida Grasshopper
Spartow, (Ammodramus 63
savannarum floridanus)

Florida Scrub-Jay,

{Aphelocoma coerulescens) 241

Red Knot, {Calidris canutus
rufa)

Ivory-Billed Woodpecker,
(Campephilus principalis)

Piping Plover, (Charadrius
melodus)

mississippiensis)

American Crocodile,

(Crocodylus acutus) 60
Eastern Indigo Shake, 3946
(Drymarchon coupeti}

Sand Skink, {Plestiodon =g

reynoldsi)

Red-Cockaded

Woodpecker, (Picoides 399
borealis)

Audubon’s Crested

Caracara, (Polyborus 208
plancus audubonii)

Everglade Snail Kite,

{Rostrhamus sociabilis 205
plumbeus)

Kirtland's Warbler,

(Setophaga kirflandii (= 2
dendroica kirtlandii)

Roseate Tern, (Sterna
dougallii dougallii)

p :
(Gopherus polyphemus)
Atlantic Salt Marsh

Snake (Nerodia clarkii 7
taeniata)

Capperbelly Water

Bnake, (Nerodia 1

erythrogaster neglecta)

Blustail Mole Skink;

{Plestiodon egregius 37
tividus)

Reticulated Flatwoods
Salamander, (Ambystoma 7
bishopi)

Frosted Flatwoods
Salamander, 1
(Ambystoma cingulatum)

Shortnose Sturgeon,

(Acipenser brevirostrum) 58

Smalltooth Sawfish, (Pristis

ectinata) 818

(Etheostoma okaloosae)

Atlantic Sturgeon,
(Acipenser oxyrinchus 56
oxyrinchus)

Okaloosa Darter,

Fat threeri ge, (Amblema

neislerii) g
Chipola Slabshell, (Eliiptio &
chipolaensis)

Purple Bankclimber, 8
(Elliptoideus sloatianus)

Tapered Pigtoe, (Fusconaia 11

burkei)
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Gulf Moccasinshell, 6
(Medionidus penicillatus)
Ochlockonee
Moccasinshell,
{(Medionidus
simpsonianus)
Newcomb's Tree Snail
(Newcombia cumingi)

Stock Island Tree Snail,
(Onthalicus reses (not 5
incl. nesodryas)
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Narrow Pigloe, (Fusconaia
escambia)

Round Ebonyshell,
{Fusconaia rotulata)

Southern Sandshell;
(Hamiota australis)

Shinyrayed Pocketbook,
(Lampsilis subangulata)
Alabama Pearshell,
(Margaritifera marrianae)

Oval Pigtoe, (Pleurobema

pyriforme) 1
Fuzzy Pigtoe,

(Pleurobema 10
strodeanum)

Fat Pocketbook, 4

{Potamilus capax)

Southern Kidneyshell, 10
(Piychobranchus jonesi)

Choctaw Bean, (Villosa 12

choclawensis)

Miami Blue Butterfly,
{Cyclargus (=hemiargus)

Beautiful Pawpaw,
(Deeringothamnus
pulchellus)

Florida Golden Aster,
{Chrysopsis floridana)

Telephus Spurge, (Euphorbia
telephioides)

Florida Torreya, {Torreya
taxifolia)

Aboriginal Prickly-Apple;
(Harrisia (zcereus)

Key Tree Cactus,
(Pilosocereus robinii)

Godfrey's Butterwort,
{Finguicula ionantha)

Source: USACE Jacksonville District
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5. Potential Effects on ESA-listed Species

This BA evaluates 236 species: 95 endangered, 44 threatened, one candidate, one delisted, four
“not-warranted,” two proposed for listing as threatened, and 89 under review. Effects of the Action
(approval of the state’s Assumption of the 404 program) consists of all consequences to listed
species or critical habitat that are caused by the proposed action. For the Assumption to have an
effect on ESA-listed species, the Assumption must result in consequences that would not occur but
for the proposed action. The action itself is procedural in nature and cannot physically affect any
listed species, but the action will result in the future issuance of CWA 404 permits by the State of
Florida which will allow physical effects to the environment that include the dredging and filling of
wetlands and modification of uplands that would not occur but for the 404 permit where federally
listed species may exist or designated critical habitat may exist.

The proposed Action is not expected to substantially increase or decrease the number of Section
404-type authorized activities after Assumption as compared to before Assumption, since the only
expected change will be the agency processing the permits. The State 404 Program’s processes
and structure will effectively mirror the existing USACE Section 404 Program’s analysis of species
and aquatic resources and potential effects of proposed fill or dredge activities. It is reasonable to
expect that permitting history available for the interval 2014-2019 approximates the number and
types of permitting activities that might be anticipated for the next six-year interval. See 42.2
regarding the limitations of the data used in the analyses of this BA, regarding the retained waters
shapefile.

The precise number and locations of future Section 404 permit applications are unknown. Some can
be predicted well in advance, such as large public works projects with long lead times and planning
horizons. However, most applications, especially from individuals or private entities, are less
predictable. While precise locations are mostly unknown, as shown in Appendix D, Figures 8-9,
consultations related to Section 404 applications tend to cluster in rapidly developing regions of the
state.

Using the best available data on recent (past six years) permitting activities as a baseline (see
Chapter 4), as well as ecological theory, professional judgment, and the information included in the
species accounts in Appendix B, we conducted a qualitative assessment of the potential effects of
the proposed Action on species and designated critical habitat. We did not distinguish direct and
indirect effects based on 2019 updates to the Endangered Species Act (as amended, 16 USC 1531
et seq); however, both immediate impacts and those delayed in time were considered.

Table C.1 in Appendix € summarizes the potential impacts of dredge and fill activities on ESA-
listed, candidate, and under review species. This stressor table is intended to identify potential
effects on ESA-listed species and facilitate analysis of which effects are reasonably likely to occur as
a result of activities authorized after state Assumption of 404 authority. A detailed analysis of
potential effects in the future is not possible, because as stated above, the exact locations, amounts,
and types of impacts are not yet known. We briefly summarize major categories of impacts below,
followed by a discussion of potential effects on major taxa.
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Lo Types of Effects

The following discussion is not exhaustive but includes some of the more common influencing
factors and potential consequences to species potentially resulting from dredge and fill activities
which could be permitted by the State of Florida, should the Assumption of the State 404 Program
be approved. There is a spectrum of effects to consider, including beneficial effects, but for the
purposes of this BA the focus will be on potential adverse effects. For example, there is a level of
disturbance without a detectable sign of effect (e.g. a wood stork flushed off a nest but returns
before the eggs are harmed). There is also disturbance with a detectable sign of effect (e.g. a wood
stork is flushed off a nest and the eggs overheat and die). Heightened levels of effect include injury
that is observable or detectable, such as a failure to reproduce because of physiological or
ecological effects of the action, or the death of one or more individuals.

There is also a spectrum of likelihoods that an effect may occur from a theoretical or conceptual
standpoint. The likelihood that an effect may occur can be described by how confident a reviewer
may be that something is actually going to occur. These levels of likelihood that something will occur
include potential, unlikely, possible, likely, more than likely, and reasonably certain.

5.1.1 Biotic Stressors

Dredge and fill activities can alter competitive balances, change predator/prey relationships, or
encourage the establishment of invasive plants or animals, which can alter habitat structure. Loss or
decrease, or colonization or increase, of a species can cascade through multiple trophic levels and,
in some cases, even contribute to habitat alteration (monotypic stands of invasive plants).

5.1.2 Physical Stressors

Fill in assumed waters can result in direct mortality (burying or trapping of individual animals by fill or
equipment placing fill), especially for smaller, less mobile species; it can also result in loss of habitat
and displacement of more mobile species able to escape the immediate effect. Fill of partof a
wetland can contribute to loss of function even if most of the wetland remains intact.

Dredging can result in temporary to permanent loss of aquatic bottom communities, and
sedimentation can reduce visibility, clog gills of aquatic species, and bury immobile organisms.
Recovery from dredge effects may require hours to years, depending on the habitat, substrate type,
and the extent of the disturbance.

Fragmentation can affect species that migrate seasonally between habitat types (pond breeding
salamanders which spend the summer in uplands up to hundreds of feet away) or which have large
home ranges and frequently move among resource types (Eastern Indigo Snake or Florida Panther).
It can also disrupt metapopulations, especially for short-lived invertebrates dependent on stochastic
environments, reducing the frequency of recolonization of otherwise suitable habitat.

Changes to hydrologic regime may include lowering of groundwater levels, increased runoff, or
altered hydroperiod. Changes that result in early drying of ponds or wetlands may result in mortality
to pond breeding amphibian larvae or small fish, while conversion of a seasonal wetland to a
permanent pond may allow colonization by large predators, including stocking of game fish.
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Some construction activities (e.g., pile driving or dredging) can result in air or underwater noise and
vibration effects. Analysis of and attempting to reduce these effects has become more common in
recent years. Construction activities such as noise, vibration, as well as visual disturbance, may
harass ESA-listed species.

Even measures intended to reduce effects can sometimes have unintended consequences. Some
projects have relocated ESA-listed species, but little follow-up monitoring has been done to
document success or failure of the translocations.

5.1.3 Physicochemical Water Quality Stressors

Water Quality changes are commonly associated with dredge and fill activities, although these are
not always easy to describe. Effects can include changes in water temperature, gas or oil dripping
from construction equipment or generators to fill of a wetland, eliminating or reducing natural
filtration of sediment and poliutants and resulting in degradation of downstream habitat. Dredging
may also re-suspend environmental contaminants in sediment (common in industrial areas).
Changes to nutrient cycling or exchange are even less obvious and may result from new activities
occurring on or adjacent to the filled areas.

B Potantial Effects

The following discussion is grouped by major taxa and discusses potential effects of the action (as
described in the first paragraph of Chapter 5) within guilds of species with similar habitat needs or
life-history traits.

5.2.1 Mammals

Twenty-four mammalian species/subspecies are included in Appendix B, Table B.1. Two of these
mammals are extirpated from the state and are therefore excluded from further consideration in this
BA. General habitat preferences in Florida can group the remaining twenty mammals into the
following broad categories: wetland/marsh (six mammals), forests/grasslands/swamps (fwo
mammals), tropical hardwood hammock/mangrove (three mammals), caves (four mammals), pine
rockland (one mammal), beach/scrub dune (five mammals), and aquatic (one mammal). These
groups are intentionally broad for this macro analysis. Impact analysis on the species level (that
takes into consideration species’/subspecies’ microhabitat preferences) is presented in Table B.1.

In general, all mammalian species under consideration in this BA that occupy or frequent WOTUS or
adjacent habitats during any stage of their life histories and behaviors may be disturbed by the
Action during periods when Action-related noise and vibration exceed baseline levels. The Action
may also disturb the natural behavior of ESA-listed or under review species/subspecies due to visual
disturbance during construction activities.

ESA-listed, candidate, or under review mammals that occupy wetlands and marshes in Florida
include voles, rabbits, and rats. These species/subspecies may occupy or use wetland/marsh
habitat during all or a portion of their life history (e.g., for breeding, foraging, or shelter). Marsh and
wetland species are likely to be directly affected by impacts to their habitat from dredge and fill
activities associated with the Action. The Action may also result in habitat fragmentation. Changes in
existing hydrological regimes and water quality associated with the Action could also degrade the
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quality of wetland/marsh habitat and vegetation (e.g., allow for invasion of non-native vegetation).
Dredge and fill activities are also frequently associated with coastal development. Development of
marshes/wetlands may create suitable conditions for non-native predators (e.g., cats and dogs) and
competitors (e.g., Rattus rattus), which would also impact these ESA-listed species via increased
ecological pressures.

Carnivores with large home ranges (e.g., Florida Panther and Red Wolf) occupy a diverse range of
habitats, such as forests, grasslands, and swamps in Florida (as well as pine rocklands). Due to the
restricted range of the Red Wolf on protected land in Florida (limited to St. Vincent Island, a USFWS
National Wildlife Refuge), the Action is not likely to adversely affect the species. However, future
permits applied for under the Action may impact the Florida Panther through direct impacts to habitat
(dredge and fill}, habitat fragmentation, and changes to existing hydrological regimes/water quality.
Habitat fragmentation is one of the primary threats to this subspecies and a limit o its recovery.

Tropical hardwood hammock/mangrove ESA-listed mammal species (bats, rats, and mice) are likely
to be impacted by permits applied for under the Action via habitat fragmentation from fill or impacts
to hydrology/water quality. Several species require fresh sources of drinking water, and their prey
items are also dependent on these landscape features. In addition, impacts to habitat, including
fragmentation, may create opportunities for non-native predators (e.g., cats) to colonize/thrive. The
extent of tropical hardwood hammock and mangrove, particularly in south Florida, has declined
significantly over the last several decades as a result of development, and further fragmentation
could have significant impacts on ESA-listed species (USFWS 1999).

Several ESA-listed bat species/subspecies occur in limestone karst cave regions of the Florida
Panhandle. Most of these bats are rare/unlikely to occur in the state, and the Action is unlikely to
adversely affect them. However, the Tricolored Bat is a permanent resident throughout Florida and
occupies caves as well as woodland habitat and urban landscapes. Water features are also
important to the species as foraging habitat. Direct impacts on the species’ habitat (fill) as well as an
increase in habitat fragmentation or impacts to hydrological regimes/water quality, may adversely
affect the species.

The Key Deer (as well as the Florida Panther) inhabits pine rocklands. Pine rockland (as well as
hammock) contains a substantial portion of the deer’s forage plants, freshwater, and cover, which is
especially important for fawning. Ongoing threats to the species include urbanization. Through direct
impacts to habitat via fill, as well as habitat fragmentation and impacts to water quality, the Action
could have an impact on the subspecies.

Several ESA-listed beach mice occupy dune systems vegetated by sea oats and adjacent scrub
(dominated by oaks and sand pine or palmetto) in coastal Florida. The predominant factors of
decline for these mice are habitat loss due to alteration or conversion of dunes (from human
development and use) as well as predation by non-native predators. Through direct impacts to
habitat via fill, dredging, and habitat fragmentation (which may make habitat for hospitable for non-
native predators), the Action could affect these species.

The West Indian Manatee is the only ESA-listed aquatic marine mammal considered in this BA.
Florida manatees occur in freshwater, brackish, and marine environments, including coastal river
estuaries, sloughs, canals, creeks, and lagoons. The species requires a source of freshwater for
drinking. Threats to the species include human-caused mortality (watercraft collisions), interactions
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with commercial fishing gear, pollution, exposure to coldfloss of warm-water refugia, red tides, and
impacts to habitat. As this Action will involve dredge and fill activities, impacts on habitat, including
changes in hydrologic regimes, water quality, and habitat fragmentation, could affect this species.

§5.2.2 Birds

Nineteen avian species/subspecies are included in Appendix B, Table B.1. Five of these birds are
extirpated from the state and are therefore excluded from further impact analysis in this BA. The
remaining 14 birds can be grouped by general habitat preferences in Florida into the following broad
categories: marsh/wetland birds (five birds), upland scrub birds (one bird), coastal tidal/marine birds
(four birds), grassland birds (two birds), pine savanna birds (one bird), and forest/forested wetlands
birds (one bird). These groups are intentionally broad for this macro analysis. Impact analysis on the
species level (that takes into consideration species’/subspecies’ microhabitat preferences) is also
presented in Appendix B, Table B.1.

In general, all avian species under consideration in this BA that occupy or frequent WOTUS or
adjacent habitats during any stage of their life histories may be harassed by the Action during
periods when Action-related noise and vibration exceed baseline levels. In addition, the Action may
also harass ESA-listed or under review species/subspecies via visual disturbance during
construction activities.

Marsh/wetland avian species may be affected by any direct impacts to their habitat (nesting,
foraging, roosting, overwintering, or stop-over site habitat). Physical impacts to their habitat
associated with this Action may include fill, dredging, and habitat fragmentation. In addition, fill of
marsh/wetland habitat may result in a change to existing hydrologic regimes that could impact prey
availability, via providing better conditions for invasive/competing prey species or reducing habitat
for prey). Changes in hydrology also have the potential to flood habitat and nesting areas (resuiting
in nest failure), allow aquatic or terrestrial predators easier access to nests (during flooding vs.
receding water conditions), and change the existing nutrient cycle. Changes in hydrology may result
in high nitrogen levels in marshes/wetlands. The habitat then may become choked by an
overabundance of emergent vegetation. The Action may also result in changes to water quality that
could impact existing marsh/wetland vegetation and prey items (reducing habitat suitability for the
species).

In the case of this Action, the only upland scrub avian species under evaluation is the Florida Scrub-
jay. Florida Scrub-jays occupy early successional xeric scrub and scrub flatwood habitat in relict
sand dunes in north and central Florida. This xeric habitat is well-drained but may be interspersed
with swale marshes. Direct impacts associated with the Action that could affect the species include
placement of fill, alteration of hydrologic regimes, and habitat fragmentation (a major issue that
hampers the recovery of this species).

Direct impacts of the Action on coastal tidal/marine avian species may include fill, dredging, and
habitat fragmentation of nesting and foraging habitat (beaches, mudflats, intertidal areas, and inlets).
Shoreline stabilization efforts, in particular, threaten several coastal avian species (i.e., fortification
by riprap and other hardscape reduces available habitat). The Action may also result in changes to
hydrologic regimes and water quality in coastal areas.
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Grassland (or dry prairie) avian species may be impacted by the Action if dredge or fill results in
diminished habitat quality via habitat fragmentation or changes to existing hydrologic regimes.
Throughout Florida, grassland habitat is declining and highly fragmented. This habitat may also be
mismanaged by suppression of natural fire regimes (USFWS 1899). Additional habitat loss and
fragmentation may impact grassland species. Many grassland species also nest on or close to the
ground and are highly susceptible to nest flooding (could occur with altered hydrological conditions
in the grassland).

The only pine savanna avian species under evaluation for this Action is the Red-cockaded
Woodpecker. Pine savanna ecosystems (or “high pine”) are characterized by widely spaced pine
trees and extensive ground cover. Wetlands may be interspersed in low-lying areas. This habitat is
almost extinct and highly fragmented in Florida. Also, the quality of existing high pine forests may be
hampered by fire suppression (USFWS 1989). Pine savanna avian species may be impacted by the
Action if dredge or fill results in diminished habitat quality via habitat fragmentation or changes to
existing hydrologic regimes.

Forest/forested wetlands avian species may be impacted by the Action if dredge or fill results in
diminished habitat quality via habitat fragmentation or changes to existing hydrologic regimes and
water quality. Many of the forest/forested wetland obligate species under evaluation for this Action
are extirpated from the State of Florida. Habitat fragmentation may expose the remaining
forest/forested wetland avian species to increased predation risk and nest failure (Stephens ef al.
2004). Altered hydrology and water quality may impact prey availability as well.

5.2.3 Reptiles

Nineteen reptiles are included in Appendix B, Table B.1. These reptiles can be grouped by general
habitat preferences in Florida into the following broad categories: wetland/marsh/freshwater (seven
reptiles), swamp/saltwater (one reptile)}, pine flatwoods (two reptiles), pine rocklands (two reptiles),
and sandhill/scrub flatwood (seven reptiles). These groups are intentionally broad for this macro
analysis. Impact analysis on the species level (that takes into consideration species’/subspecies’
microhabitat preferences) is presented in Appendix B, Table B.1.

Wetland/marsh/freshwater reptile species in Florida may be affected by any direct impacts to their
habitat (foraging, breeding, loafing, etc.). Dredge and fill activities in wetlands, marshes, and
freshwater (ponds, rivers, streams), including ditching, diking, and impoundments, may result in
habitat fragmentation and potentially impact both prey and predator populations (both native and
invasive species). In addition, species that spend a large portion of their lives in water are likely to be
impacted by changes in hydrological regimes, water quality, and vegetation composition (e.g.,
increased levels of sedimentation, impacts to burrowing mud substrate, and changes in
emergent/submergent vegetation). Impacts are anticipated to be similar for species that inhabit
swamps/forested wetlands and saltwater mangroves.

Pine flatwoods serve as a mesic successional stage between hardwood hammock and wet
flatwoods (USFWS 1999). This habitat is threatened by conversion or loss and degradation from fire
suppression. Species restricted to pine flatwoods are unlikely to be adversely affected by future
permits applied for under the Action. However, species that range between pine flatwoods and other
habitat types such as wet flatwoods may be affected by direct impacts to habitat and habitat
fragmentation.
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In Florida, large areas of pine rockland habitats are protected on federal lands. However, particularly
around Miami and the Keys, this habitat is on private land and under threat from development,
conversion to agriculture, fire suppression, and invasive species (USFWS 1999). Pine rocklands are
interspersed with areas of freshwater wetlands. Species associated with these wetland features may
be affected by direct impacts to habitat as well as habitat fragmentation.

Sandhill/scrub flatwoods are xeric, well-drained areas of prairie, hammock, and scrub. These
habitats are threatened by conversion, degradation, and fragmentation. The species that are found
in sandhill/scrub flatwoods are not typically associated with wetlands/WQOTUS during their life
histories. The future permits applied for under action are not likely to adversely affect species that
occupy these habitats.

5.2.4 Amphibians

Five amphibians are included in Appendix B, Table B.1. These include species that utilize seasonal
wetlands to breed and then disperse into surrounding upland habitat (three amphibians); species
restricted to aquatic caves (one amphibian); and subspecies that primarily utilize perennial wetlands
but which always had a restricted distribution and may now be extirpated (one amphibian).

Pond breeding species are easily affected by direct fill of wetlands and by hydrology alteration,
especially shortening of pond hydroperiod, which may strand aquatic larvae prior to metamorphosis.
As these species move between upland and wetland habitat, fragmentation is a concern. In other
parts of the United States, the Service sometimes explicitly considers fragmentation in making
effects determinations and making conservation recommendations for pond-breeding ESA-listed
amphibians (R. Henry pers. comm.). Fire suppression is believed to be a concern for some species
in some habitat types. Pond breeding amphibians are also at risk because they utilize seasonal
isolated wetlands, which often are not subject to CWA jurisdiction. For cave-dwelling amphibians,
water quality degradation, both chemical and from sedimentation, could have adverse effects.
Hydrology alteration is also a concern.

Most ESA-listed amphibians in Florida have relatively small distributions. Fully implemented
safeguards, such as careful review to identify occurrences associated with future permitting and with
adequate avoidance and minimization measures including minimization of fragmentation near
utilized wetlands, would ensure that effects would remain at or below baseline conditions.

5.2.5 Fish

Six species/subspecies of fish are included in Appendix B, Table B.1 including three types of
sturgeon associated with larger rivers and estuaries, two other coastal species, and one species
associated with smaller streams. The stream species (Okaloosa Darter) is especially at risk of
fragmentation or direct habitat loss because of a restricted range and very limited mobility; however,
most populations are currently managed, and the species is considered to be stable at present. The
estuarine and coastal species are less likely to be affected by small amounts of dredge or fill
because they tend to occur in larger and more contiguous habitats, although sedimentation, water
quality degradation, and to a lesser extent direct habitat loss are potential effects. As fish are, by
definition, fully aquatic, they are frequently affected by CWA activities. Important safeguards include
identification of occurrences during permit review, implementation of Best Management Practices
(BMPs), and avoidance and minimization measures.
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5.2.6 Insects

Twenty-five species/subspecies of insects are included in Appendix B, Table B.1 including 11
butterflies, five caddisflies, five dragonflies, two bees, and two beetles. Two of these insects, the
American Burying Beetle and the Three-toothed Long-horned Caddisfly, are extirpated from the
state and therefore excluded from further consideration in this BA. The majority of these ESA-listed
or under review insects are threatened by the use of pesticides for agricultural purposes (e.g.,
Monarch Butterfly’s loss of milkweed host plant) and biocides/insecticides for mosquito control.

All of the caddisfly and dragonfly species face similar threats associated with spring, stream, river,
and lake modifications. They may be directly affected by impacts to their habitat from dredge and fill
activities associated with the action. In addition, future permits applied for under the Action may
result in habitat fragmentation. Given that both groups spend the larval stage of their life cycles in an
aquatic habitat, they are especially vulnerable to changes in water quality conditions (e.g., siltation,
pollution, and eutrophication) and changes to existing hydrological regimes. Thus, changes in
existing hydrological regimes and water quality could also degrade the quality of agquatic habitat and
vegetation (e.g., allow for invasion of non-native vegetation).

ESA-listed or proposed insects that occupy wetlands, marshes, and swamps in Florida include the
Palatka Skipper and Duke’s Skipper butterflies and the Calvert’s Emerald Dragonfly. These species
are likely to be directly affected by impacts to their habitat from dredge and fill activities. In addition,
future permits applied for under the Action may result in habitat fragmentation. Changes in existing
hydrological regimes and water quality could also degrade the quality of wetland/marsh habitat and
vegetation (e.g., allow for invasion of non-native vegetation). Dredge and fill activities are also
frequently associated with coastal development and, in turn, habitat fragmentation.

Species that occupy forests, woodlands, pine barrens, pine rocklands, and/or grasslands in Florida
(e.g., Monarch Butterfly, Florida Leafwing, Frosted Elfin Butterfly, Ceraunus Blue Butterfly, Cassius
Blue Butterfly, Bartram’s Scrub-hairstreak, and Miami Tiger Bestle) do not use wetlands or WOTUS
during any stage of their life history. Future permits applied for under the proposed Action are not
likely to adversely affect species that occupy these habitats.

Coastal or tropical hardwood hammocks, dunes, sand pine, and/or scrub obligate insect species
(e.g., Gulf Coast Solitary Bee, Nickerbean Blue Butterfly, Miami Blue Butterfly, and Blue Calamintha
Bee) may be impacted by habitat fragmentation from fill. These impacts may occur where
waters/wetland habitat is interspersed with or border these habitat types. As insects are declining on
a global scale, impacts to habitat and other resources that factor into species’ life history could affect
ESA-listed species recovery.

5.2.7 Crustaceans

Nineteen crustacean species/subspecies are included in Appendix B, Table B.1. These species
can be grouped by general habitat preferences in Florida into the following broad categories:
pond/river/stream species (four crustaceans) and cave/well/sinkhole species (15 crustaceans).
These groups are intentionally broad for this macro analysis. Impact analysis on the species level
(that takes into consideration species’/subspecies’ microhabitat preferences) is presented in
Appendix B, Table B.1.
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Future permits applied for under the Action may impact pond/river/stream crustaceans (crayfish) via
direct mortality or physical alteration of habitat through dredge and fill activities. Dredge and fill
activities may also fragment habitat, change existing hydrological regimes, and affect water quality.
All of the crayfish species under consideration for this Action are highly sensitive to and already
threatened by impacts to both surface and groundwater quality (e.g., changes in temperature, flow,
siltation levels, etc.). Changes in water quality (e.g., an increase in nitrogen levels) may also create
favorable conditions for invasive aquatic vegetation or change existing levels and/or species
composition of native vegetation. This could decrease the quality of the existing crayfish habitat.

Crustaceans (crayfish and amphipods) that inhabit caves, wells, sinkholes, and other subterranean
water features may also experience indirect mortality and/or impacts to habitat as a result of dredge
and fill activities in or adjacent to occupied areas. Many cave/well obligates are exiremely restricted
in range (some species are only known from one or two localities). Any changes in habitat conditions
could potentially result in species extirpation. Cave/subterranean crustaceans are also highly
threatened by changes in hydrology. Any Action that would deplete groundwater/aquifers results in
changes in flow and, in turn, impacts availability of detrital food items or burrowing habitat. Water
quality impacts (increase in nitrogen or sediment levels) may also affect the species. In addition,
many cave-dwelling species are dependent on cave-roosting bats, specifically their guano, as a food
source. Impacts on cave-roosting bat populations may also affect these crustaceans by reducing
food availability.

5.2.8 Mollusks

As freshwater mussels are, by definition, fully aquatic, they are likely to be impacted by dredge and
fill activities. Twenty-one species of mollusks are included in Appendix B, Table B.1, including 18
types of freshwater mussels that are associated with varying sizes of springs, creeks, and rivers, two
freshwater snails, and one tree snail. The freshwater mussel species all face similar threats
associated with habitat modification. These include direct habitat modifications such as
impoundments, dredging/channelization, stream bed destabilization, and streamflow depletion (e.g.,
water extraction). They are especially vuinerable to changes in water quality conditions (e.g.,
excessive sedimentation, environmental contaminants, and eutrophication) and changes to existing
hydrological regimes. Similarly, as filter feeders, they are vulnerable to changes in nutrient cycling.
Given the reliance all freshwater mussels have on host fish during the larval period of their life cycle,
impoundments or other effects influencing host fish species may affect these species. Additionally,
mollusk species may be threatened by the invasive species (e.g., Asiatic Clam (Corbicula flumineay)),
which could be spread by dredge and fill activities. Tree Snails are less likely to be affected as they
occur in terrestrial, arboreal environments; nonetheless, direct habitat fragmentation is possible.

5.2.9 Plants

Ninety-nine plants are included in Appendix B, Table B.1. These species/subspecies/varieties can
be grouped by guild into the following categories: lichens, graminoids, annual forbs, perennial forbs,
sub-shrubs, shrubs, cacti, and trees. These groups are intentionally broad for this macro analysis.
Impact analysis on the species/subspecies/varietal level (that takes into consideration microhabitat
preferences) is presented in Appendix B, Table B.1.
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Nine annual forbs are included in this analysis. Five of these forbs occur primarily in wetland
habitats, including non-forested wetlands such as prairies, as well as ponds and lakes, ditches, and
road shoulders. Fifty-five perennial forbs are included, and roughly half of these occur in wetland
habitats. They occur in a variety of specific habitats within freshwater non-forested and freshwater
forested wetlands, including wet prairies, cypress swamps, bogs, fens, and seeps. Some occur in
pond or lake habitats, and others occur in floodplains or along the banks of rivers or streams. Two
epiphytic orchids in this category grow on trees in forested wetlands. One grass and one sedge
species included in this analysis may be affected as well.

Four sub-shrubs, six shrubs, and two free species considered in the analysis occur in wetland
habitats, or in habitats which may border wetlands, and which may be affected by this Action. These
species occur in both freshwater non-forested and freshwater-forested wetlands. The sole lichen
species and the four cacti species occur in upland habitats that are not likely to be affected.

Many of the species analyzed in this document have experienced substantial habitat loss and range
restrictions due to a number of factors, including development and land conversion, alteration of fire
regimes and fire suppression, threats from invasive species, and changes to hydrologic regimes.
Some have been impacted by forestry practices or horticultural collection. Future permits applied for
under the Action may result in direct impacts to several of the plants include impacts from fill or
dredging (which could result in direct mortality or direct impact on wetland habitats. Indirect impacts
from wetland dredge or fill activities may affect not only hydrophytes but also some upland species
occurring in habitats that border wetlands, from the building of access roads or staging areas. Other
indirect impacts include changes in hydrology, water quality, nutrient alteration, and competitive
pressure that may arise from shifts in species composition.

6. Cumulative Effects

Cumulative effects are defined as the effects of future non-federal actions, including Tribal, state,
local, and private actions on ESA-listed species or their critical habitat that are reasonably certain to
occur in the Action Area considered in this request for Federal Action in this BA. While these effects
will likely occur regardless of the agency responsible for administering the requirements of CWA
Section 404, they are considered during the analysis of this Action, and would be considered in any
future State 404 Program.

£.% Reassonably Certain to Qoour Non-Federal Actions

ESA regulations (50 CFR 402.02; 402.14) require the action agency to evaluate all effects of a
proposed non-federal action. Effects of the action are all consequences to listed species or critical
habitat that are caused by the proposed action, including the consequences of other activities that
are caused by the proposed action. A consequence is caused by the proposed action if it would not
occur but for the proposed action and it is reasonably certain to occur. Effects of the action may
occur later in time and may include consequences occurring outside the immediate area involved in
the action. (See 50 CFR 402.17). Cumulative effects are those effects of future State or private
activities, not involving federal activities, that are reasonably certain to occur within the action area of
the federal action subject to consultation 50 CFR 402.02.

There are existing anthropogenic stressors currently impacting ESA-listed species. In addition, there
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are national-scale, non-federal actions likely to occur in the foreseeable future. These include
watershed development, increased water use, and climate change (USEPA 2013). The “What is
Your Vision for Florida's Future? Florida 2070 and Water 2070 Joint Project,” prepared by 1000
Friends of Florida, University of Florida Geoplan Center, and Florida Department of Agriculiure and
Consumer Services (2017), addresses the current anthropogenic stressors that will impact
development and water use in Florida in the future.

6.1.1 Watershed Development

Florida’s population continues to grow rapidly, and it is expected that 33.7 million people will reside
in Florida by 2070 - nearly 15 million more than were in residence in 2010 (1000 Friends of Florida
et al. 2017). The greatest projected population growth is observed in the Central region of Florida
(Figure 6-1). If growth continues as projected, nearly one-third of Florida’s land will be developed,
and development-related water demand will more than double. Due to the significant increase of
projected development, especially in the Central region of Florida, agricultural lands will be
consumed by residential, commercial, or industrial activity; therefore, agricultural irrigation
development is expected to decrease except for the Southern region of Florida.

Figure [ STYLEREF 1's |- 3EQ Figure V" ARABIC 8 1 ] Comparison »f projecied
20140 - 2070 population change in fowr Florids Regions: Panhandie,
Mortheast, Central, and South {Source: 000 Friends of Floridas of &
2OV

Projected development scenarios for the State of Florida depict a significant increase in land use
between 2010 and 2070 (Figure 6-2). It is expected that by 2070, developed land in Florida will
increase from 6,275,000 acres to 11,648,000 acres, growing by 15.55 percent (1000 Friends of
Florida, et al. 2018). As a result of increased civil and industrial development, land usage for
agricultural purposes in the State of Florida is expected to decrease from 7,586,000 acres to
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5,422,000 acres by 2070. However, increased development has the potential for various adverse
effects in terms of water quality.

Developmental activity associated with new construction, as well as the overall growth of urban
areas, directly affect the stormwater quality and can result in detrimental effects for aquatic
communities. Not only does the increased flow from additional stormwater drainage systems affect
receiving water bodies, but the stormwater runoff quality that is impacted by developmental activities
such as litter, chemicals, metals, nutrients, pesticides, bacteria, sediment loads, and organic matter
can harm biological health. These various pollutants and how they can impact water quality are
discussed below.

Figure [ STYLEREF 1\ - SEQ Figure V" ARABIC s 1 ] & compavison of the State
development scenarios (Svwve: T8 Friends of Floride of af, 2016}

Increased sedimentation loads in water systems can result from construction and agricultural
activities. There are significant differences in suspended solid concentrations between urban and
non-urban stream systems. For example, a study comparison in South Carolina documented a
higher total suspended solid concentration value of 2.7 kilograms per square meter per year
(kg/m?/year) in an urbanized coastal stream compared to a nearby forested stream that reported a
value of 1.6 kg/m2/year (Nagy et al. 2011). Both suspended and accumulated sediment can have
adverse impacts. Sedimentation can infill porous areas in a stream/riverbed, eliminating niche areas
that multiple aquatic organisms use for egg protection and/or attachment surfaces. Suspended
sedimentation can lead to increased turbidity, which not only decreases dissolved oxygen levels
{one of the most critical components of water quality) but also can interfere with benthic organisms
and their feeding abilities. Makepeace et al. (1995) found that turbid water can be detrimental to
aquatic biota. The authors found that total suspended solids {(TSS) concentration between 25
and 100 milligrams per liter (mg/L) “could reduce a river's primary biological productivity by 13
percent to 50 percent” (Makepeace et al. 1995).
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Pollutants, including chemicals, bacteria, metals, oils, and pesticides are commonly found in
stormwater runoff. These substances and increased concentration levels in urban stormwater can
be correlated with construction, developmental, and agricultural activities. Dependent on various
factors, these chemicals and substances can result in either acute or chronic detrimental effects to
biological life. Stream hydrologic, microbial, and physiochemical data collected in watershed areas in
Florida with impervious surfaces ranging from 0-15 percent displayed higher pH, specific
conductivity, elevated temperature, higher loads of nutrients (Cl-, NO3-, S02-4_, Na+, K+, Mg2+,
Ca2+, and total phosphorus), higher bacterial concentrations (fecal coliform and Escherichia coli,)
and increased hydrologic flashiness in areas with greater impervious surfaces (Nagy et al. 2011).
The expected trend of exponential developmental growth of approximately 15.55 percent by 2070 for
the State of Florida will increase impervious surface areas; conversely, stormwater quality will
decrease while flow rates will demonstrate hydrologic flashiness. The combined hydrologic flashes
and influx of toxic substances in stormwater will negatively influence biological communities.

Heavy nutrient pollution is deemed one of America’s most challenging environmental problems and
is mainly influenced by nitrogen and phosphorus loading. Sources of heavy nutrient loading include
but are not limited to agriculture, urban stormwater runoff, wastewater, power generation, and
private fertilizer usage. Heavy concentrations of dissolved nitrogen and phosphorus in freshwater
systems stimulate plant growth, especially algal growth, which ultimately can harm biological life due
to the lack of available dissolved oxygen. A two-year monitoring study on reefs in Florida found that
harmful algal blooms alter entire fish assemblages and can reduce both abundance and species
richness (Baumberger 2008). With development in Florida increasing in the future, increased
construction and higher rates of urban stormwater will consequently increase heavy nutrient loading
in aquatic systems and reduce biotic diversity.

Another issue specific to Florida, related to watershed developmental concerns, is the potential for
saltwater intrusion into confined aquifer systems. Historical evidence since the 1930s documents the
concerns and issues related to saltwater intrusion in Florida as a result of encroaching development.
In many areas around Florida, draining efforts were initiated to provide dry land for both
developmental and agricultural purposes. There are severe and current concerns for the drinking
water of nearly 2.5 million residents of Miami-Dade County, due to saltwater intrusion of the
Biscayne aquifer stem (a consequence of the draining of the Everglades to allow for development)
(Prinos 2014). As of 2011, Prinos determined that 463 square miles (mi®) of the Biscayne aquifer
had been intruded with saltwater. Further pump-out of wetland or lake areas in Florida to create
additional areas for development could impact groundwater quality by saltwater intrusion
mechanisms.

6.1.2 Increased Water Use

An increase in population size will place higher demands on the supply of water. Table 6-1 provides
the historical water use data in Florida from 1975-2000. A large source of freshwater for the state of
Florida is from underground aquifer systems. With growing pressures of climate change, influxes of
anthropogenic demands, and unstable weather patterns, aquifer systems will be unable to meet
recharge rates to suffice these conditions. Projected data report that by 2070, development-related
freshwater demands will increase as much as 100 percent compared to 2010 (Figure 6-3). The
Florida statewide demand for water in 2010 was 5,269,311,481 gallons per day (gpd); however, by
2070, the demand is expected to increase to 8,094,862,839 gpd. (1000 Friends of Florida et al.
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2017). It is estimated that approximately 90 percent of the consumed water in the State of Florida is
sourced from groundwater, and only 10 percent is from surface water (Holt 2005).
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Table [ STYLEREF 1 s f S8EQ Table Y ARABIC 1 ] Historic Water Use In
Florida (millions of galions per day)

Public Supply 1124 1406 1685 1225 2079 2437
Domestic self-supplied 228 243 259 299 297 192
ﬁ‘i’r:'i‘n“;efc'a‘ - Inglsuial 883 700 709 770 692 563
Agricultural irrigation? 2930 3026 2798 3495 3244 3923
Recreational irrigation® n/a n/a 182 310 281 411
Power generation 1608 1326 680 784 837 859
Total 6773 6701 6313 7583 7230 8192

nfa — Not available
a — Withdrawals for crops, livestock, and fish farming
b — Withdrawals for turfgrass and landscaping

Source: Holt 2005, reprinted from Bureau of Economic and Business Research, University of Florida, Table 8:40, Florida Stafistical
Abstracts 2003

The higher demands for groundwater result in the extensive pumping of aquifer systems, which can
result in saltwater intrusion. Depleting existing aquifer storage potential and further, harming future
aquifer water quality by saltwater intrusion is expected as a consequence of increased water
demands for the State of Florida. Receiving an average of 4.6 feet of rainfall annually, Florida has
the second-highest precipitation rate behind Louisiana. With climatic changes and differing seasonal
patterns, precipitation is likely to be influenced in the future. Approximately 70 percent of annual
rainfall in Florida is lost due to evaporation and the remaining 30 percent flows through pervious
surfaces to aquifers, surface water bodies, or to impervious surfaces (Holt 2005). Rising
temperatures associated with climate change will increase the evaporation rates of Florida
precipitation, therefore reducing overall recharge rates of surface and groundwater systems.
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Figure [ STYLEREF 1 's - BEQ Figure V" ARABIC 81 ] State Waler
Boenavios {gallons/day/acre) (Sowrce: 000 Frivnds of Florids of al
218G}

Impacts of increased water demand may include reduced depth, areal coverage, and habitat quality
for many aquatic communities and aquatic threatened and endangered species. Anthropogenic
water demands are also likely to be exacerbated by climate change (see below), leading to greater
hydrological variability with an increased probability of drought in many regions.

6.1.3 Climate Change

Florida is among the states in the United States most vulnerable to climate change. The extent of
coastline in Florida, along with its low elevation and heavy development of coastal and inland areas,
will result in large-scale impacts both to human development and biological habitat as climate
changes and sea levels continue to rise. According to the Fourth National Climate Assessment, “The
Southeast’s diverse natural systems, which provide many benefits to society, will be transformed by
climate change. Changing winter temperature extremes, wildfire patterns, sea levels, hurricanes,
floods, droughts, and warming ocean temperatures are expected to redistribute species and greatly
modify ecosystems. As a result, the ecological resources that people depend on for livelihood,
protection, and well-being are increasingly at risk, and future generations can expect to experience
and interact with natural systems that are much different than those that we see today.”

Annual average temperatures throughout the Southeast United States have been increasing since
the 1970s. The decade of the 2010s through 2017 was warmer than any previous decade, with
much of this warming being experienced as higher nighttime temperatures and longer freeze-free
season lengths. (4™ NCA) Statistically significant warming is projected for all parts of the United
States through the next century, although, in the Southeast, that trend will be somewhat mitigated by
latent heat release from increases in evapotranspiration. Average annual temperatures are projected
to increase by 3.4°F to 4.3°F by the middle of the 2000s, and between 4.4°F and 7.7°F by 2100
(Vose et al. 2017).
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Warmer winter temperatures in Florida will drive some ecosystem changes, especially when
combined with sea level rise. Mangroves are being documented in more northerly locations than
previously, thanks to more winters without freeze events, and are beginning to replace Spartina
marshes. As sea level rises, mangroves and other tidal marsh species may be blocked from
migrating up-gradient by sea walls, roads, ditches, or other natural or manmade landscape features,
and may drown in place.

Landfall of tropical storms and hurricanes has occuired more frequently in Florida than any other
state and increasing sea surface temperatures are expected to increase the frequency of high-
intensity tropical cyclones (Mendelsohn et al. 2012). Additionally, increasing sea surface
temperature has already negatively impacted Florida’s coral reefs. As the ocean becomes more
acidic due to the uptake of atmospheric carbon, it will become increasingly difficult for a variety of
marine invertebrates to produce calcium carbonate shells and skeletons. This will impact biodiversity
and the ecosystem services these species provide. These include shellfisheries production, wave
and storm surge attenuation, water filtration, tourism, and transfer of energy via trophic processes to
recreationally and commercially important finfish species.

Localized changes in precipitation regimes are also expected to occur due to climate change and
will likely have a negative impact on a variety of habitats and species. Periods of unstable
precipitation patterns of severe storms followed by longer drought periods pose not only risks for
threatened and endangered species but also humans. Abiotic factors such as hydroperiod, water
table height, salinity gradient, and surface water depth are likely to be disrupted as precipitation
patterns change. Southeast Florida has already experienced hydroclimate variability, which has
increased drought conditions causing decreased surface water levels, decreased groundwater
recharge rates, lower groundwater tables, and ultimately leads to higher risks of saltwater intrusion
(Abiy 2019).

Climate change impacts associated with rising sea levels pose immediate and long-term risks for
land management practices of Florida. Coastal degradation and land loss due to sea-level rise will
result in land fragmentation and habitat loss for biological organisms. Changes in abiotic factors from
a number of climate change-related drivers are likely to cause habitats and species to shift their
ranges in response. In addition to biological habitat loss, rising sea levels Il also reduce available
land in Florida for development. A study of ESA-listed subspecies in Florida showed both high
vulnerability and low adaptive capacity in response to rising sea levels and habitat fragmentation
{Benscoter et al. 2013). This will be especially problematic for habitats that are unable to migrate
because of natural or anthropogenic barriers, and for species that are rare, occur in isolated
populations, and/or have poor dispersal capabilities. Sustainable and climate change specific
planning should be at the forefront of developmental planning, conservation efforts, and land usage
for the State of Florida. The FWC has an adaptation guide, A Guide to Climate Change Adaptation
for Conservation that can be found on their website at [ HYPERLINK
"hitps://imyfwe.com/media/5864/adaptation-guide.pdi™ J. For more information about what the FWC is
doing to address the impacts of climate change on fish and wildlife in Florida, see their website at: |
HYPERLINK "https://myfwc.com/conservation/special-initiatives/climate-change/" ].
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6.1.4 Summary of Cumulative Effects of Non-Federal Actions

The proposed Action does not authorize any new activities or increased discharge of pollutants that
would increase adverse environmental impacts to ESA-listed spacies. While non-federal actions that
are reasonably certain to occur (watershed development, water demand, and climate change) have
the potential to adversely impact ESA-listed species and designated critical habitat, the
implementation of the proposed Action would not increase cumulative risk or impacts. Thus, itis
believed that there are no cumulative adverse environmental impacts related to this Action due to
foreseeable non-federal actions.

7. State 404 Program Species Coordination

The following section describes the ESA-listed species coordination process that will occur
assuming the ESA Section 7 programmatic consultation was completed and the EPA approved
FDEP’s request to assume the CWA 404 Program. The intention of presenting this section this way
is to explicitly delineate the pre-Assumption Section 7 consultation between USFWS, EPA (the
Federal Action agency), and FDEP (the non-federal applicant) from the post-Assumption State 404
Program species coordination process.

We anticipate that in the post-Assumption species coordination process, USFWS will review permit
applications and provide, when appropriate, recommendations to FDEP on a project-by-project basis
to assist in avoiding and minimizing impacts to ESA-listed species and to assist USFWS in tracking
any incidental take that is reasonably certain to occur. We anticipate USFWS will not be issuing any
project-by-project ITS because the anticipated State 404 BiOp will have a programmatic 1TS that will
exempt all incidental take associated with State 404 permits from being considered prohibited take
under Section 9 of the ESA. The Section 9 exemption provided in the programmatic ITS is
contingent on the EPA, FDEP, and the State 404 permit applicant complying with processes and
conditions described in the BA, state rules, and any reasonable and prudent measures and terms
and conditions provided in the USFWS State 404 BiOp and it's ITS.

F.3 Foderally snd State-disted Species Covrdination Review

While this BA and this chapter focuses on the species review coordination for federally listed
species, it is important to note that both the State 404 permit and the State ERP permit require
protections for both federally listed and state-listed species. The review processes for the State 404
permit and the ERP permit will be similar, with the FDEP permit processor and the FWC permit
reviewer acting as a team to resolve issues related to both ESA-listed species and species listed in
State Rule 88A-27 FAC. For example, if a project requires both a State 404 permit and a State ERP
permit, protection measures for federally listed species will be incorporated as permit conditions to
both permits. In addition, protection measures for State-listed species will be incorporated as permit
conditions to both permits.

FWC is already involved in the review of many ERP applications and provides FDEP recommended
wildlife-related permit conditions, including those that are federally proposed to be listed. In many
cases, FWC is the lead conservation agency for federally proposed or candidate species in Florida.
A number of species analyzed in this BA are State-listed and under federal review. FWC (20186)
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provides useful resources for State-listed species, including species summary pages with
conservation goals, identification of threats, current protections, and links to species action plans
and biological status review reports. These resources include valuable information for future permit
application reviews and can help to identify effective measures to reduce the adverse impacts
resulting from project activities.

Florida’s Imperiled Species Management Plan (FWC 2018) includes integrated conservation
strategies as well as other useful material intended to benefit multiple species. State listing along
with effective conservation strategies can sometimes provide adequate protections for an imperiled
species and contribute to a decision not to federally list the species.

Fod Snecies Coordination Process

The scope of Rule 62-331 FAC is statewide, covering a wide range of construction activities that are
reasonably certain to affect a wide variety of listed species and their habitats. It is not feasible to
conduct a meaningful site specific and species-specific effects analysis for each potential action and
action area in the BA. Given the programmatic nature of this BA and the fact that it is not self-
effecting (i.e. it is implemented only through future permits), a project-level, species-level analysis is
not feasible until an actual State 404 permit application has been submitted with the necessary
project and site specific information required for a project-level analysis of potential impacts to State-
listed and federally listed species. The effects (per ESA) and impacts (per Rule 62-331 FAC and
Rule 68A-27 FAC) to listed species are 1o be evaluated and addressed on a project by project basis
during the application review period. The review will be in accordance with the requirements and
processes specified in the BA, the MOAs, the MOU, Rule 682-331 FAC, and the anticipated State
404 BiOp.

The State 404 Program, based on Rule 62-331 FAC, analyzes whether impacts to listed species and
their critical habitats have reasonable potential to occur, and if so, further determines whether those
impacts are “likely to be an adverse impact”, or “not likely to be an adverse impact’. If adverse
impacts may occur, conditions or measures to avoid and minimize the impacts would be included as
permit conditions an implemented. This State 404 Program species assessment is modeled after the
federal processes for determining, avoiding, and minimizing effects to listed species and ensures
compliance with the ESA and the CWA during application review and permit issuance. In
implementing the species coordination process, FDEP will provide copies of all applications and
FDEP’s impact determination to the USFWS for review. USFWS may submit information or
questions to FDEP regarding the permit application to ensure any State 404 Permit issued by FDEP
complies with the State 404 BiOp and isn't likely to jeopardize the continued existence of any
species or adversely modify or destroy designated critical habitat.

These requirements and the resulting species coordination processes are intended to fulfill the
following criteria when reviewing future State 404 permit applications: (1) the scope of the action is
adequately described; (2) the physical, chemical, or biotic stressors to species that are likely to be
produced as a result of the action is estimated; (3) the adverse effects of such activities on ESA-
listed species and designated critical habitat is minimized; (4) applicants participating in permitted
activities are informed, encouraged, and screened for potential incidental take exemption eligibility
as required by permit issuance; (5) likely adverse effects on listed species and critical habitat are
continuously monitored and evaluated; (6) permit compliance is monitored and enforced; and (7) if
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new information becomes available (including inadequate protection for species or low levels of
compliance), the action is re-evaluated and modified if warranted.

Upon Florida’s Assumption of the CWA Section 404 Program, Species coordination between the
USFWS and FDEP will be through the technical assistance process, where the State will submit
permit applications to USFWS and the FWC for review. The FWC has parinered with FDEP to assist
with the coordination of federally listed species reviews, adding to their current review of impacts to
State-listed species (per Rules 62-330 and 68A-27 FAC). When needed, the FWC may represent
FDEP, serving as a liaison and lead for species coordination between FDEP and the USFWS. FWC
may assist USFWS with State 404 permit reviews and in developing recommendations to avoid and
minimize adverse impacts to listed species and their habitats.

FWC, in coordination with FDEP, will provide, and/or validate the applicant’s submittal of, preliminary
affected species lists, identification of action areas, preliminary impact/effect determinations, and
preliminary proposed impact avoidance and minimization measures (protection measures) for
federally listed and State-listed endangered or threatened species and their habitats. Upon
agreement with the USFWS on appropriate protection measures for federally listed species, FDEP
will incorporate these measures as permit conditions. Failure to include the agreed-upon protection
measures as permit conditions, or failure to accept USFWS determinations for jeopardy or
destruction/adverse modification of critical habitat, would void the incidental take exemptions
provided by the State 404 BiOp and make any incidental take a potential violation of Section 9 of the
ESA if such take should occur. In addition, the State 404 Program rule prohibits issuance of a permit
that jeopardizes the continued existence of endangered or threatened species, or results in the
likelihood of the destruction or adverse modification of habitat designated as critical for these
species (Rules 62-331.053(3)(a)4, 62-331.201(3)(k), and 62-331.248(3)(k) FAC). Furthermore, if the
permittes fails to implement the required species protection permit conditions, they would no longer
be covered under the State 404 BiOp and may be liable for incidental take under Section 9 of the
ESA if such take should occur. Figure 7-1 at the end of this section depicts an overview of the
species coordination process.

Koy comofiments for the species courdinalion process

The species coordination process includes a federal review and/or overview of applications with a
reasonable potential to affect ESA-listed species. Key commitments between FDEP, FWC, and the
USFWS include:

s FDEP’s processes and procedures to review State 404 applications will be similar to and will
utilize the USFWS-approved permitting guidance that is currently used by the USACE, to ensure
consistency with CWA and ESA protfections.

e FDEP, FWC, and USFWS will participate in a State 404 Program species coordination technical
team (Team). This Team will oversee the spacies coordination process, including but not limited
to: assisting in the transition of 404 permitting by participating in training efforts; providing a
process to elevate questions and decision-making to a group with technical expertise, as
needed; assist in refining coordination processes, procedures, and future improvements, as
needed, related to State of Florida permitting under Rule 62-331 FAC

s Prior to assuming 404 permitting, FDEP and FWC permit review staff will be trained in the new
State 404 Program species coordination procedures and processes. The FDEP, FWC and the
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USFWS will collaborate on developing the training materials, and the FWC and the USFWS be
invited to participate in the in-person training meetings for FDEP permit review staff.

s All State 404 applications with FDEP or FWC preliminary “may adversely impact” endangered or
threatened species or species proposed to be listed, determinations will incorporate avoidance
and minimization measures that satisfy the USFWS. Future improvements include the
possibility, after training and with the Service’s support and approval, to develop standard
criteria that identifies specific types of permits that may be able to go forward without receiving
an individual project-by-project review from the USFWS.

e FDEP will incorporate as permit conditions all recommended impact avoidance and minimization
measures (protection measures) provided by the USFWS to avoid jeopardizing listed species
and/or adversely modifying designated or proposed critical habitat. If the USFWS concludes
that a permit application is likely to jeopardize or adversely modify designated critical habitat and
no protection measures are available to reduce the risk to an acceptable level, FDEP will issue a
Notice of Intent to Deny the permit.

Fodk Spplication Review

7.3.1 Oversight and Review by EPA

In accordance with the FDEP-EPA MOA and governing federal regulations (40 CFR §233), EPA will
retain federal oversight authority on the issuance of State 404 permits, with the ability to review
applications, review proposed protection measures/conditions and, if necessary, recommend
additional protection measures if deemed prudent and practicable. EPA’s federal authority also
allows EPA tfo intervene in the application review process, if needed, if there are disagreements or
issues that need to be resolved. FDEP can also request EPA’s assistance in the application review
process for the same reasons, if needed.

Those applications that cannot be waived for review by EPA per 40 CFR §233.51(b)(2), where there
is a reasonable potential for affecting endangered or threatened species, will be sent to the EPA with
a copy of the public notice. For the purposes of the State 404 species coordination process,
‘reasonable potential for affecting endangered or threatened species’, will be any application where
the activities may impact listed species or critical habitat.

Appiication review process

Within 30 days of receipt of an application for a permit in accordance with Rule 62-331.051, FAC, or
receipt of any additional information provided by the applicant in response to FDEP’s request for
additional information, FDEP will review the application for administrative and technical
completeness and request any additional information required to publish public notice pursuant to
Rule 62-331.060, FAC (administrative completeness), and to determine if the proposed activity
meets the conditions for issuance in Rules 62-330.301, 62-330.302, and 62-331.053, FAC (technical
completeness).

The provisions described in Applicant’s Handbook, Volume |, sections 5.5.3.5 through 5.5.3.7, which
govern an applicant’s timeframes to respond to requests for additional information apply to
applications for State 404 program permits. Within 10 days of FDEP determining that an application
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is administratively complete, FDEP will provide public notice as described in subsection 62-
331.060(2), FAC.

Permit applications will not be considered technically complete until the ERP review, if required, is
complete. This is to satisfy the requirement for reasonable assurance that State water quality
standards and coastal zone consistency requirements will be met. (See Rule 62-331.070 FAC, and
section 5.0 of the 404 Handbook).

FDEP will send a copy of the public notice to EPA for those projects that EPA reviews, in
accordance with section 5.2.5 of the 404 Handbook (also 40 CFR §233.51(b). Those projects
subject to federal review are those with reasonable potential for affecting endangered or threatened
species. Under the State 404 Program, projects with reasonable potential for affecting listed species
are the same as projects that have been determined by FDEP and FWC, in coordination with
USFWS, to affect or impact listed species. Details regarding the extent of expected effects to
species and their critical habitat as well as proposed protection measures will be included in the
public notice.

FDEP may request additional information as necessary during its review of any information it
receives during the public comment period, at a public meeting, or during federal review.

For those projects that are subject to federal review:

1} If the EPA does not comment on, provide notice to FDEP of its intent to comment on, object to, make
recommendations with respect to, or notify FDEP that it is reserving its right to object to, a permit
application within 30 days of the date EPA receives the notice, FDEP shall make a final permit
decision within 60 days after either the close of the public comment period described in subsection 62-
331.080(3), FAC, or the project is declared technically complete, whichever occurs later.

a) If the decision is to issue a permit, the permit becomes effective when it is signed by FDEP and the
applicant.

b) If the decision is to deny the permit, FDEP will notify the applicant in writing of the reason(s) for
denial.

2) [f the EPA intends to comment on, object to, or make recommendations with respect to a permit
application, or if EPA does not wish to comment but wishes to reserve the right to object based on any
new information brought out by the public during the comment period or at a public meeting, EPA shall
notify FDEP of its intent within 30 days of receipt of the public notice or FDEP’s notice to EPA of failure
to accept the recommendations of an affected state or tribe. Once FDEP is notified by EPA, or if FDEP
fails to accept the recommendations of an affected state or tribe and EPA must review FDEP’s
reasons for failing to accept the recommendations, the following procedures shall apply:

a) Subject to subparagraphs b. through e., below, the permit shall not be issued until after the receipt
of such comments, objections, or recommendations, or within 90 days of EPA’s receipt of the
notice, whichever occurs first.

by When FDEP has received an EPA objection or requirement for a permit condition under this
section, FDEP shall not issue the permit unless the steps required by the EPA to eliminate the
objection or condition the permit have been taken. If FDEP chooses not to perform the required
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steps, FDEP may still issue an ERP permit under Rule 62-330, FAC, but shall not issue a State
404 permit. In such a case, the EPA will transfer the permit application to the USACE for
processing (per 40 CFR §233.50())".

c)  Within 90 days FDEP receipt of an objection or a requirement for a permit condition from the EPA,
FDEP or any interested party may request that the EPA hold a public meeting on the objection or
requirement. EPA shall conduct a public meeting if requested by FDEP, or if warranted by
significant public interest based on requests received.

d) If EPA does not hold a public meeting under subparagraph c., above, FDEP shall, within 90 days
of receipt of the objection or requirement for a permit condition, either issue the permit revised to
satisfy EPA’s objections or notify EPA of its intent to deny the permit.

e} If EPA holds a public meeting under subparagraph c., above, EPA shall reaffirm, modify, or
withdraw the objection or requirement for a permit condition, and notify FDEP of that decision.

f) If EPA holds a public meeting, FDEP shall have 30 days after EPA gives FDEP notice of its
decision under subparagraph d., above, to take one of the following actions:

i} If EPA has withdrawn the objection or requirement for a permit condition, and the application is
technically complete, FDEP may issue the permit; or

iy If EPA has not withdrawn the objection or requirement for a permit condition, FDEP shall do
one of the following:

(1) lssue a permit that includes the required permit condition and/or otherwise satisfies EPA’s
objection;

(2) Notify EPA of its intent to deny the permit; or

(3) Notify EPA and the applicant that FDEP intends to take no action, in which case, the
USACE shall process the section 404 authorization’.

'As stated in 40 CFR §233.50()), in the event a state neither satisfies EPA’s objections or
requirement for a permit condition nor denies the permit, the USACE shall process the permit
application. It is the intent of the FDEP to resolve all objections by the EPA, require EPA
recommended permit conditions and deny any permit as recommended by EPA as much as
possible. If there are difficulties in fulfilling this intent, FDEP will notify EPA as soon as possible after
receiving comments on such State 404 permit applications and coordinate these issues as
described in the Memorandum of Agreement between EPA and FDEP.

7.3.2 Technical Assistance with the USFWS

As was required by the USACE Section 404 permit review process, applicants for a State 404 permit
will be required to submit information that allows FDEP fo sufficiently assess potential adverse
impacts of the proposed project on listed species and their designated critical habitats. To that end,
the following information will be required as part of the State 404 application:

s  Description of the proposed action

= Description of the specific areas affected by the action
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s Description of listed species/critical habitat that are present in the area affected by the action
= Description on the manner in which species may be affected by the action

s Analysis of any cumulative effects, which are the effects of future State or private activities that
are reasonably certain to occur within the action area

s Relevant information (e.g., biological assessments, surveys, etc.)

«  When possible, proposed project designs and proposed conservation measures to be included
as permit conditions that would avoid and minimize the expected impacts to listed species and
their habitats.

If incomplete, additional information will be requested during the information gathering and review
processes described in 7.2.1, above.

When possible, FDEP/FWC species coordination and technical assistance with the USFWS may
begin before the application’s public notice is posted. The USFWS will receive applications prior to
FDEP posting a public notice and USFWS may submit information and questions to FDEP prior to
FDEP posting a public notice. The public notice will also go to the USFWS, and details regarding the
type of effectsfimpacts to species and their critical habitat as well as proposed protection measures
will be included in the public notice. The technical assistance process between the USFWS, FDEP,
and FWC will not be considered complete until any modifications are incorporated as a result of the
public notice. If needed, additional technical assistance with the USFWS on the proposed
modifications may occur during and after the public notice period.

{dentifying applivations that may pose adverse impacts

Upon receiving an application, FDEP and FWC will review the submittal by the applicant and
preliminarily identify the affected species, affected action area, and critical habitats. FDEP and FWC
will jointly decide which agency will be the species coordination lead to coordinate the species
review with the USFWS for each application. The designated State species lead will always include
the other State agency’s reviewer on all correspondence to the USFWS and will always get
concurrence on the preliminary determinations prior to sending to the USFWS. The species lead is
responsible for making a preliminary determination for affected species, affected action area and
critical habitats, and assess whether, and what type of, adverse impacts to endangered or
threatened species and their critical habitats is expected. The species lead will send these
preliminary assessments to the USFWS for input within a week of application submittal for review,
with a date deadline for response from the USFWS.

e If FDEP/FWC does not get a response from the USFWS by the suggested date deadline, the
lack of a response will be considered a “no comment” and no further information from the
USFWS is needed.

s For the determination of potential affected species, action area or impact/effect on the species, if
FDEP/FWC receives a response from USFWS with additional information to consider, the
information will be re-evaluated and resubmitted to USFWS, if needed.
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e Once it has been determined by FDEP/FWC that an application will have no adverse impacts or
adverse effects to federally listed endangered or threatened species (or species proposed to be
listed) and the USFWS has not submitted information or questions that would lead the State to
reconsider its determination, the species review concludes for that application. If the applicant
modifies the project activities or increases the action area as the application is continued to be
reviewed, FDEP/FWC/USFWS may re-evaluate the application with this information, if needed.

s Once an application has been determined by FDEP/FWC that there may be an impact to
federally listed endangered or threatened species (or species proposed to be listed), technical
assistance with USFWS continues in order to determine if, and how, the impacts and effects will
be addressed with protection measures.

Cosrdination of protective measures wilth the UEFWS

»  For applications determined to have an adverse impact to federally listed or species proposed to
be listed, the species coordination lead will forward all available information to the USFWS with
a request for additional technical assistance.

s  The FDEP/FWC species coordination lead will compile additional information or questions
needed to complete the review, including information or questions from the USFWS, to forward
to FDEP. These questions and requested information will be incorporated into the FDEP’s RAI
to the applicant.

s  The species coordination lead will coordinate with the USFWS regarding potential protection
measures that may offset the anticipated adverse impacts. In some cases, depending upon the
project, the USFWS may submit recommendations to FDEP/FWC. In other cases, the species
coordination lead will compile a package that presents the proposed protection measures and
fransmit the package to USFWS for their review and comment.

s«  Once FWC, USFWS, and FDEP agree on the protection measures appropriate to offset the
expected adverse impacts associated with the proposed project, the protection measures are
incorporated into the public notice as proposed permit conditions.

o If modifications are made during the public comment period that may change the original
conclusion, FDEP reviewers will forward this information to FWC and USFWS for further
review and comment.

o If no modifications are made, or if the modifications during the public notice process can
be addressed by FDEP/FWC/USFWS, protective measures are incorporated into the
permit as special conditions and the species review concludes for that application.

s If the review by FDEP, FWC, and USFWS concludes that adverse impacts are likely to
jeopardize the continued existence of a species, or will destroy, or adversely modify critical
habitat, either of the following alternatives may occur, depending upon the project:

o Additional protection measures that will satisfy the requirements of the ESA are developed
and agreed upon by the FDEP and USFWS, FDEP incorporates those measures as
permit conditions and processes the permit; or

o The FDEP issues an “Intent to Deny” the application for a permit.
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Fol Epecies Sssessmenits

The structure of the species coordination process discussed in the previous section assists in
impartially determining what impacts the regulated activity may have on a species and/or critical
habitat. It also identifies practicable, implementable protective measures that may avoid or minimize
potential adverse impacts of the regulated activity.

7.4.1 ldentifying Project Action Area and Affected Species

The first step in assessing potential adverse impacts to endangered, threatened, and proposed to be
listed species and their habitats is to define the action area. The action area can be larger than the
immediate project area, since it is an identification of all areas to be affected directly or indirectly by
the project’s actions and not merely the immediate area involved in the action. The action area
should also include areas that would not be affected “but for” the approval of the proposed action.

For species within the jurisdiction of the USFWS, the IPaC website allows for the user to draw a
polygon to represent the action area. The action area needs to be identified by the proposed
project’s potential impacts to the affected species and their habitats, even those offsite, if the
impacts would only occur as a result of approval of the project. Using this polygon, the system will
produce a preliminary list of resources for the action area. This list will be considered preliminary,
because all potential adverse impacts need to be determined, and some species may need to be
confirmed by other methods, such as on-site surveys. The result of the search of the action area will
also include critical habitats that overlap with the action area. While critical habitat is a special
designation under the ESA, during project reviews all habitat within the species range that may be
adversely affected should be reviewed, even that which is not designated as critical.

7.4.2 ldentifying Impacts and Using Species Guidelines as Decision Tools

Once there is a proposed affected species list, the species coordination lead determines
(preliminarily or concurrently with the USFWS) whether impacts are likely to occur. The types of
impacts that may occur could be beneficial to species and their critical habitat or could adversely
impact or adversely affect them. Adverse impacts to species include the potential for harm, such as
injury or death, and could occur by loss of feeding, breeding, or sheltering resources due to a project
impacting habitat where members of the species exist. These adverse impacts, or types of harm,
can result directly from activities involved with construction or demolition activities proposed by the
project, as well as secondary impacts caused by the ongoing operations of the project once
constructed. Assessment of beneficial and adverse cumulative impacts must be considered; the
assessment of expected impacts to species that may be caused from a particular project must be
considered along with the impacts that may have been caused from past authorized projects, as well
as harm expected with future projects. Adverse impacts to habitats, particularly critical habitats,
include alteration or destruction of the physical and biological characteristics of that habitat important
to the listed species using the area. Alteration and destruction of habitat may cause harm to species
directly during construction and secondarily by operation or existence of the authorized activity.

For some species, the IPaC system will provide federal species guidelines. Species guidelines that
are decision tools {i.e., SLOPES, dichotomous keys, efc.) assist in determining whether an
impact/effect will likely occur, and some may recommend protection measures appropriate for that
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species/activity. For example, determinations for wide-ranging species such as the Eastern Indigo
Snake rely on 1) whether an individual was detected on site and 2) the size of the habitat loss. The
Wood Stork determination key is also used extensively and has had some success. These tools
provide consistent criteria to reach impact/effect determinations and will be used by the species
coordination lead to facilitate the USFWS’s review. These guidelines include General Project Design
Guidelines, Habitat Assessment Guidelines, Species Survey Guidelines, Effects Determination
(Consultation) Keys, conservation measures, guidance for determining whether a species ‘may be
present’, proactive management suggestions, Species Assessment Guides (SAGs) or Standard
Local Operating Procedures for Endangered Species (SLOPES).

Species guidelines, or decision guidance tools, are also available independently from the IPaC
system on the USFWS website. These tools, particularly SLOPES, benefit the species, the USFWS,
and the regulated community by:

e Increasing the effect determinations’ accuracy and consistency;
s Improving completeness and efficiency in the documentation of the administrative record;
s Decreasing the amount of staff and time needed to complete coordination; and

¢ Improving ESA-listed species conservation and compliance with the ESA.

Programmatic consultations, when available, help identify where impacts/effects will occur and
whether technical assistance with the USFWS is needed. Most programmatic consultations do not
authorize take; rather, they attempt to avoid take through setting project-specific criteria that either
determines a project is “not likely to adversely affect” a listed species or critical habitat, or sets
avoidance and minimization measures that allow a "not likely to adversely affect” determination to be
made. Because these consultation keys and programmatic biological opinions cover many of the
species which are most often the subject of ESA Section 7 consultations in Florida, they include
many useful measures to identify, avoid, or minimize adverse effects to ESA-listed species.

These tools also provide a major benefit to the regulated community because they are available to
the public and may be used by the applicant during the pre-application and application phases. An
applicant is often able to identify any potential effects of the proposed project and be able to
consider whether effects could be avoided or minimized before a significant amount of planning
resources have been expended.

Lists or links to other biological opinions, including a few additional examples of programmatic
biological opinions, can be found at [ HYPERLINK
“hitps:/iwww.fws.goviverobeach/Programmatic%20Consultations.himl”" ]. Additional information and
tools can also be found at [ HYPERLINK "https://www.fws .gov/northflorida/Tools2Use/consult-
landowner-refs.htm" ]. A few examples of these are included in Table 7-1 below.
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Table [ STYLEREF 1 s f SEQ Table Y ARABIC s 1] Frogrammatic
Consultations and Consultation Keys in Flosida, 2040 - 2018

FEMA National Flood Insurance " . No
Program Projects (Florida Keys) 2014 Almetican Grocodip

izitem Indigo Snake Consultation 2017 Eastern Indigo Snake No
Eleo;da Bonneted Bat Consultation 5019 Elorida Bonneted Bat No
ileo;ida Panther Effect Determination 5007 Elorida Panther No
Natural Resources Conservation No
Services Working Lands for Wildlife 2012 Gopher Torloise

Program

Piping Plover Programmatic o Yes
Biological Opinion 2013 Fiping Plover

Sand Placement Programmatic 2015 Sea Turtles and Yes
Biological Opinion Beach Mice

Department of Housing’and Urban 5010 Various No
Development Loan Frojects

FEI\!_IF_\ Conditional Letters of Map 5014 Varlous No
Revision

Clearance to Proceed with Federally . No
Insured Loan and Grant Projects 2016 Various

V\_/est I_ndian ‘\"?”atee Programmatic 2011 West Indian Manatee No
Biological Opinion

Guidance to Proceed with Events 2016 West Indian Manatee No
Authorized by the US Coast Guard and Sea Turlles

Wood Stork Programmatic Key 5010 Wood Stork No

{North and South Florida)
Source: USFWS 2019a

7.4.3 Case by Case Assessments When Tools Are Not Available

For those species or activities that do not have federal species guidelines, a case by case
assessment will be performed by the applicant and verified or expanded upon by the FDEP/FWC
species coordination lead. Applicants will need to provide all of the information necessary to perform
a case by case assessment of potential impacts, as well as develop proposed protection measures
to avoid and minimize expected impacts. The species coordination lead will use this information, in
coordination with the appropriate USFWS field office, to determine if there will be impacts to any
listed species and the severity of adverse impacts to each species and habitats present in the action
area. For projects with large amounts of acreage or intensive in the amount of activities proposed, or
with multiple species and critical habitats, a written assessment determining preliminary anticipated
adverse impacts and protection measures to avoid and minimize those impacts should be
developed.
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The following factors should be considered when evaluating the impacts/effects of the action:

Proximity of the action to the species and/or designated critical habitat;

Location and extent of the area of disturbance;

Timing (with regards to sensitive periods of a species lifecycle);

Duration of the activity or impact;

Disturbance frequency, and

Nature of the effect (elements of a lifecycle, population size, variability, or distribution,

physical and biological features of habitat, etc.).

Federal species guidelines, information on [ HYPERLINK "hitps://ecos fws.govfipac/" ], [
HYPERLINK "https://www.fws.gov/southeast/florida/™ ], the results of species surveys, (see Table
7.2 below for guidance), relevant scientific literature, species accounts in Appendix B of this
document, stressors and effects in Appendix € with discussion in Chapter 5 of this document, and
other available sources of information are reviewed to develop preliminary conclusions of
impact/effect as well as develop any potential protection measures.

Fable 7.2 fnterpreting the results of speoies surveys

Species

habitat

%’:iﬁgt Sufv':;eyc:f:ult Conclusion Next step Comments

action
area?

No N/A Species No consultation | Consider the potential for the species
unlikely to be | needed. habitat to become established in the
present Document action area before the action is

conclusion in complete

Yes Speciaes not Species project record Review species-specific survey

detected unlikely to be protocols; make sure survey methods
present and results are sufficient to support
conclusion

Yes No survey Species

data or unlikely to be

surveys present until Review potential

inconclusive new impacts/effects to
information critical habitats
shows it
exists

Yes Positive Species is
survey data present

Physical or Biological Features essential to the conservation of the species should be identified
(including, but not limited to):

(1) space for individual and population growth, and for normal behavior;
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(2) food, water, air, light, minerals, or other nutritional or physiological requirements;

(3) cover or shelter;

(4) sites for breeding, reproduction, rearing of offspring, germination, or seed dispersal;

(5) habitats that are protected from disturbance or are representative of the historic geographic and
ecological distributions of a species.

F.% Impactiffiect Beterminations and Protective Measures

Proposed project activities (action) and critical habitat features that may be proposed to be modified
or destroyed must be considered when assessing whether it “may impact” (under Rule 62-331 FAC)
and “may affect” (under the ESA) endangered and threatened species.

For the purposes of this chapter, the word “impact” as defined in Rule 62-331 FAC is used in
discussions to describe adverse impacts under State rules as well as potential “may affect” and
“adverse effects” under ESA. The State 404 Program has two standards of review regarding the
protection of listed species, the species protections required under CWA and ESA, and the species
protections required under State Rules 62-330 and 62-331 FAC. Under State rules, the
requirements of CWA and ESA are incorporated into the review process for adverse impacts to
listed species and their habitats. The State rules are broader than the federal protections, since the
ERP rule and State 404 Program rule protect not only federally listed and state-listed species, but all
fish and wildlife, including threatened and endangered species. In addition, when assessing adverse
impacts to endangered or threatened species, State Rules are considered to have a greater level of
protection for listed species compared to federal requirements.

Protection measures are defined as those avoidance and minimization measures to address
adverse impacts to listed species and critical habitat under the State 404 Program. Protection
measures, as well as avoidance and minimization measures recommended by the USFWS, are
incorporated as conditions to the State 404 permit. Examples of protection measures include, but
are not limited to, project design changes and operational restrictions for the protection of species
(i.e., seasonal restrictions for construction work).

Anticipated stressors are outlined in Table C.1.a in Appendix C. For the purposes of this document,
anticipated effect determinations for species in the affected species list in this BA is available in
Table C.1.b in Appendix €. During future reviews of State 404 permit applications, however, all
potential impacts and effects will be assessed and addressed.

7.5.1 Heightened State Standard for Determining Adverse Impacts

While the State 404 Program has been developed to meet the requirements of CWA and ESA, it
also relies on the requirements of the existing State ERP program. The ERP program requires the
applicant to provide reasonable assurances that the proposed action will not damage or harm the
water resources of the State nor reduce the value of wetland functions including functions provided
to fish, wildlife and listed species. A state or federally listed species’ ability to nest or den cannot be
interrupted by negative impacts to the uplands or wetlands a listed species uses. Rule 62-
330.301(1)(d) FAC requires an applicant provide reasonable assurance that the construction,
alteration, operation, maintenance, removal, or abandonment “will not adversely impact the value of
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functions provided to fish and wildlife and listed species by wetlands and other surface waters” to
obtain approval for a permit This review includes consideration for secondary and cumulative
impacts.

There is case law that has helped to clarify and further define “adversely impact” that should be
considered during State 404 Program and ERP Program reviews for adverse impacts regarding
listed species. The following discussion is based on Melro. Dade County v. Coscan Florida, 609 So.
2d 644, 649-30 {Fla. Dist. Ct. App. 1992).

The case was appealed to the Florida District Court, which overruled the recommended order from
administrative hearing. The case involved an expansion of the Coscan Marina in Miami-Dade, with
an addition to accommodate another 250 vessels. This expansion would result in a 58% increase in
traffic by boats larger than 26 feet. The hearing officer found that the project would tend to increase
power boat collisions with manatees, and the recommended order stated, "Certainly the addition of
up to 250 power boats adjacent to the Intracoastal Waterway, which is the migratory highway for the
manatees, poses some incremental threat to the manatee population.”

The hearing officer relied on a 1987 USFWS biological opinion, and the recommended order stated:
“[tlhe determination from the U.S. Fish and Wildlife Service that the project will not jeopardize the
continued existence of the manatee is also persuasive evidence that any incremental impact of the
project on the manatee is acceptable. Coscan has proven that the project is not contrary to the
public interest by adversely affecting the conservation of wildlife, especially the West Indian
manatee.”

However, the Florida District Court found that the hearing officer misinterpreted the legal standard of
whether the proposed project will adversely affect the endangered species or its habitat. The hearing
officer freated the state and federal endangered species standards as being equivalent, when they
are not. The USFWS opinion was written pursuant to the federal statutory standard in the federal
ESA. According to the USFWS expert withess, the ultimate result of biological opinions written under
Section 7 of the ESA makes determinations as to whether “is it likely to jeopardize the continued
existence or it is not likely to jeopardize the continued existence. . . it's a difficult decision to make,
but on this case, we had to make the decision that it was not jeopardy based upon the size of the
nroject and the information that we had about manatee movemesnts and manatee mortality
distribution at the time”.

The Florida District Court found that the hearing officer ruled under the federal standard, where the
question is whether the project will jeopardize the continued existing of the endangered species,
rather than the Florida standard. The Florida standard is different and confers greater protection on
endangered species than does federal law. Under Florida law, the question is whether the project
will adversely affect the endangered species or its habitat. If the proposed project will have an
adverse effect on the endangered species or its habitat, then the standard is violated. That is so
even if the adverse effect is not so great as to jeopardize the continued existence of the species.
Therefore, when the State makes determinations for adverse impacts, incremental impacts are also
considered in the assessment of proposed actions.
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